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EXECUTIVE SUMMARY
1. Introduction

The Republic of North Macedonia, a land-locked, multi-ethnic country in south-eastern
Europe, declared its independence in 1991, following the dissolution of the Socialist Federal
Republic of Yugoslavia. It became a European Union candidate country in 2005 with a
recommendation to open negotiations from 2009 and has had a conditional invitation to
join the North-Atlantic Treaty Organization since 2008. Both these processes are a foreign
affairs priority for the country, but have been stalled, initially due to the name dispute!
with Greece. However, as noted in several consecutive European Commission progress
reports,? this was later compounded by fundamental rule of law issues and, ultimately,
state capture.3 A series of events* led to the resignation of Nikola Gruevski (who had been
Prime Minister since 2006), pre-term Parliamentary elections in December 2016, a hung
parliament and physical violence® on 27 April 2017 when, during the election and
appointment of a new President of the Parliament, protestors were let into the parliament
building by MPs from Gruevski’s party.® A new government was formed in June 2017. While
some loosening of the pressure on civil society, media and state institutions is evident,
some of the reforms which this Government promised are still pending, including the
adoption of the new Law on Prevention and Protection against Discrimination.’

Official domestic priorities remain the implementation® of the Ohrid Framework Agreement
(OFA),? lowering unemployment rates!® and the fight against poverty.!!

1 On the name dispute, please see the introduction to reports from previous years.

2 European Commission (2016), The Former Yugoslav Republic of Macedonia — Progress Report
https://ec.europa.eu/neighbourhood-
enlargement/sites/near/files/pdf/key documents/2016/20161109 report the former yugoslav republic of

macedonia.pdf.

3 The concept of ‘state capture’ is as per Transparency International’s definition: ‘a situation where powerful
individuals, institutions, companies or groups within or outside a country use corruption to shape a nation’s
policies, legal environment and economy to benefit their own private interests’. This is also how the
European Commission described the situation in the country in the 2016 report. Source: European
Commission (2016), The Former Yugoslav Republic of Macedonia — Progress Report.

4 These events included protests (see Protestiram, ‘About the Protests’, Protestiram website,
http://webcache.googleusercontent.com/search?g=cache:vGdieyVONWE]: protestiram.info/%3Fpage id%3D
40+ &cd=1&hl=en&ct=cInk&gl=mk; DW (2016), ‘Macedonia: “Colourful Revolution” paints raucous rainbow’,
DW website, www.dw.com/en/macedonia-colorful-revolution-paints-raucous-rainbow/a-19203365); the
wire-tapping affair (Balkan Insight, (2015), ‘Macedonia PM accused of large-scale wire-tapping’ (9 February
2015), Balkan Insight website, www.balkaninsight.com/en/article/eavesdropping-bombshell-explodes-in-
macedonia) and the Przino agreement: EU (2015), ‘Recommendations of the Senior Experts Group on
systemic Rule of Law issues relating to the communications interception revealed in Spring 2015/,
https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/news corner/news/news-
files/20150619 recommendations of the senior experts group.pdf).

5 Nova TV (2017), ‘Half a year after bloody Thursday only one prison sentence’ (Tos1a rognHa no KpBasuoT
YeTBPTOK CaMo e4Ha 3aTBopcka Ka3Ha), http://novatv.mk/pola-godina-po-krvaviot-chetvrtok-samo-edna-
zatvorska-kazna/.

6 Security camera footage was released to the public in which one can clearly see the MPs opening the doors
and greeting the crowd that stormed in.

7 Assembly of the Republic of North Macedonia, Draft Law on Prevention and Protection against Discrimination
(Mpeanor-3akoH 3a cripedyBam-e 1 3aliTUTa 04 ANCKPUMUHaUMja),
www.sobranie.mk/materialdetails.nspx?materialld=d364c285-1319-4d6f-82b4-e46ab25965e1.

8 Although it is not the OFA itself that is being implemented, but constitutional, legal provisions and strategic
documents that resulted from its signing, the expression ‘implementation of the OFA’ is used for reasons of
brevity.

° Signed in view of ending the 2001 armed conflict, the OFA aims to advance the position of minority ethnic
communities and to preserve and reflect the multi-ethnic character of the country in public life, including
through actions to promote non-discrimination and equitable representation.

10 According to the State Statistical Office, the unemployment rate in the last quarter of 2016 was 23.4 % of
the active population, while 43.4 % are employed.

1 The Laeken indicator of poverty for 2014 (last available statistic) is 22.1 %.
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The country’s population is just over two million.'? Ethnic affiliation is important, as sets of
rights and positive action measures are tied to the numerical representation of each ethnic
community in the total population. The ethnic composition!3 is 64 % ethnic Macedonians,
25 % ethnic Albanians, 4 % ethnic Turks, 3 % ethnic Roma, 2 % ethnic Serbs, 1 % ethnic
Bosniaks, 0.5 % ethnic Vlachs and 1 % ‘others’ (a term used in the Constitution).
Numerous activities to promote the rights of Roma people have been undertaken but,
except in relation to political participation,!* the results are questionable.

Regarding cooperation with civil society organisations (CSOs), following the appointment
of the new Government in June 2017, the climate rapidly changed from one of scapegoating
and openly prosecuting CSOs, which was the case during the Gruevski Government, to one
that is much more open to including CSOs in decision-making processes and working
groups and in stepping up to support CSO activities, including on equality and non-
discrimination. In 2018, senior government officials continued to demonstrate clear
support and to participate in CSO activities.

2. Main legislation

The Constitution of the Republic of North Macedonial® is a written one and the country’s
highest legal act. It accepts international law as part of domestic law and as higher than
the laws and bylaws. The Constitution provides for protection against discrimination. It
upholds the equality of citizens before the Constitution and before the law, stating that
citizens are equal in their freedoms and rights, regardless of gender, race, colour, national
and social origin, political and religious conviction, property and social status. It provides
a protection mechanism for all who find their human rights and freedoms breached, before
the Constitutional Court. Upholding the monism principle on the application of international
law (the signed and ratified international documents), the Constitution provides for the
domestic use of these documents, thus also for those providing for protection against
discrimination and/or upholding the principle of equality.

Until 2010, anti-discrimination provisions were scattered in various laws. In April 2010, the
Anti-Discrimination Law (ADL)'® - the first comprehensive equality law — was adopted as
part of the EU acquis approximation process. The ADL does not comply with the directives
regarding minimum protected grounds, definitions and forms of discrimination, effective,
proportionate and dissuasive sanctions, use of statistical data or dialogue with the CSO
sector. The equality body established by the act, the Commission for Protection against
Discrimination (CPAD), cannot be said to meet the requirements of Directive 2000/43/EC.

In Article 3, the ADL provides protection on the following grounds: sex, gender, belonging
to a marginalised group, race, ethnic affiliation, colour, religion or religious beliefs, other
types of beliefs, language, citizenship, social origin, education, political affiliation, personal
or social status, family or marital status, mental and physical disability, age, property
ownership and health condition. Although this provision includes many grounds that are
not part of the directives, with sexual orientation excluded from the list, the ADL cannot
be said to be fully in line with EU standards. However, Article 3 is an open-ended provision,

2 Although not supported by official figures, estimates show that 250,000 to 500,000 people have left the
country in the past few years to work abroad.

13 All figures presented here are rounded percentages from the 2002 census, which is still the most recent
census. A new census was scheduled for 2011, but it was cancelled due to lack of clarity around the
implementation of the methodology. A new census is planned for 2020. All statistics from the State
Statistical Office can be found at: www.stat.gov.mk/.

14 There is a Roma minister in the Government, with a portfolio on Roma rights, a Roma municipality (Shuto
Orizari) and Roma MPs. In addition, the just and equitable representation, implemented pursuant to the
Ohrid Framework Agreement, also applies to Roma.

1> English language version of the Constitution of the Republic of North Macedonia: Constitution of the
Republic of North Macedonia www.sobranie.mk/the-constitution-of-the-republic-of-macedonia.nspx.

16 Law on prevention and protection against discrimination (3axkoH 3a cripeyyBare v 3alTnTa 04
anckpummHaymja) Official Gazette of the Republic of Macedonia No.50/10, 44/2014, 150/2015, 31/2016,
21/2018, Constitutional Court Decision: ¥Y.6p.82/2010 (15 September 2010).
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ending with ‘any other ground established by law or a ratified international treaty’. This
opens some space for sexual orientation to be read into it. The practice of the equality
body went in this direction; since the first year of implementation, there has never been a
case where a claim for discrimination on grounds of sexual orientation was rejected and
not read into the provision under ‘any other ground established by law or a ratified
international treaty’.

The ex-post evaluation of the ADL implementation showed that the aims of the law!” were
only partly achieved and identified many points where implementation could be improved,
justifying the situation as resulting from a lack of allocated funds. Three recommendations
for legislative changes were issued: amending the ADL to allow for the establishment of
administrative support for the CPAD; explicit prescription of the ‘shift of burden of proof’
for the CPAD; and enhancing the CPAD accountability mechanisms. Following this, an all-
encompassing harmonisation analysis was conducted, which focused on the harmonisation
of the ADL with international standards and the harmonisation of other domestic laws and
bylaws with the ADL. The analysis identifies many points for legislative changes, both on
general issues (such as, for example, amending insensitive terminology on disability) and
on specific points (specific proposals for articles).8

A draft of a new law, which is to replace the 2010 law, was prepared and submitted to the
Parliament in June 2018. However, at the end of 2018 it was still being blocked by MPs
both from the parties in power and from opposition parties.'® The draft law has the same
title as the current law: Law on Prevention and Protection against Discrimination (referred
to hereinafter as the 2018 Draft ADL).2° The text was drafted by a working group
comprising people from the relevant ministries, representatives from international
organisations and CSOs working on equality issues, including those providing legal aid in
discrimination cases. The Ministry of Labour and Social Policy (MLSP) coordinated the
process, with significant support from the Organisation for Security and Cooperation in
Europe (OSCE) Mission to Skopje. The working group worked on the text for almost two
years. One of the most important changes is the extension of the personal scope of
protection by the law. Of relevance to this report are the extension of the scope to explicitly
include sexual orientation and the expansion of the scope of protection of ‘mental or
physical disability’ to ‘disability’ (Article 5, 2018 Draft ADL). These and other important
changes proposed by the 2018 Draft ADL are discussed further in the relevant sections of
the country report.

3. Main principles and definitions

The ADL contains definitions of direct and indirect discrimination, harassment, instruction
to discriminate and victimisation. Compared to the directives, the definition of direct
discrimination is unnecessarily complex, whereas the definition of indirect discrimination is
fully replicated. The law contains an article on harassment and on sexual harassment, as
well as a separate article on discrimination against people with disabilities. Multiple
discrimination is included as a serious form of discrimination, as are repeated and extended
discrimination. The law also has a provision on inciting and encouraging discrimination.

17 As the Anti-Discrimination Law does not contain a provision on its aims, by analysing other documents, the
ex-post evaluation team identified the aims as prevention of and protection against discrimination.

8 Kotevska, B. (2016), Analysis of the harmonization of national equality and non-discrimination legislation
(OSCE and CPAD), available at:
www.researchgate.net/publication/332466241 Analysis of the harmonization of the national legisltion o
n_equality and non-discrimination ANALIZA NA HARMONIZIRANOSTA NA DOMASNOTO ZAKONODAVST
VO _ZA EDNAKVOSTA I NEDISKRIMINACIJATA.

9 For more on this blocking process, please see: www.equalitylaw.eu/downloads/4814-fyr-macedonia-the-
proposed-new-law-on-anti-discrimination-blocked-in-parliament-pdf-134-kb.

20 The text of the 2018 Draft ADL, as it stood at the cut-off date for this report, is available at: Assembly of
the Republic of North Macedonia, Proposal Materials: Law on Prevention and Protection against
Discrimination (Matepujasun: 3akoH 3a cripedyBarbe v 3alTuta o4 anckpumuHauymja) (2018), official website
of the Assembly of the Republic of North Macedonia:
www.sobranie.mk/materialdetails.nspx?materialld=11a48c40-c491-481f-9136-adbc62285ad6.
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Reasonable accommodation is included primarily in the Law on the Employment of Persons
with Disabilities. There is no provision on discrimination by association.

The law defines a list of exceptions and exemptions, albeit with a lack of precision, thus
leaving room for readings of the law that could narrow protection against discrimination.
Chapter III - Exceptions to Discrimination (ADL), prescribes the following three exceptions
and exemptions:

. Affirmative measures (Article 13): Actions undertaken by natural or legal persons
that will not be considered as discrimination if they are established as justified in the
past, in the present or in the future and may be undertaken until complete factual
equality is achieved and factual inequalities are eliminated or reduced.

. Unequal treatment that will not be considered as discrimination (Article 14): different
treatment of non-citizens; genuine occupational requirements; different treatment of
persons on the basis of religion, belief, sex or other characteristics in relation to
education and training for the aims of an occupation related to a particular religion;
actions by members and bodies of churches and religious communities, citizens’
organisations, political parties, unions and other organisations conducted in
accordance with their doctrine, convictions or beliefs and/or the aims determined in
their statutes, programmes and/or regulations; regulation of marriage; exercise of
the constitutionally guaranteed principle of freedom of speech, public appearance,
opinion and public information; and establishment of a minimum and maximum age
in relation to entering a profession/granting privileges/retirement provided that there
is a legitimate aim.

o Protective mechanisms for specific categories of persons (Article 15): protection of
pregnant women and mothers; children without parents, juveniles, single parents
and people with disabilities; equal participation of women and men; promoting
employment; training and education for people with disabilities; anticipation of
minimum and maximum ages for access to certain levels of training and education,
provided that it is objectively justified for the achievement of the legitimate aim and
the extent of this differentiation does not exceed that necessary in relation to the
nature of the training or education or the conditions in which they are delivered and
the extent of this differentiation does not exceed the level necessary for the
achievement of the aim; special measures beneficial to people or groups who are
placed in an unfavourable position as a result of any of the discriminatory grounds,
for the purpose of equalising their opportunities, as long as those measures are
necessary; measures for the protection of the specifics and identity of people
belonging to ethnic, religious or linguistic minorities and their right to cherish and
develop their own identity individually or in a community with other group members
and measures stimulating conditions for promotion of that identity; and measures in
the field of education and training to ensure the participation of ethnic minorities, as
such measures are necessary.

Before the adoption of the ADL, various laws incorporated definitions of discrimination. As
the ADL does not establish a unification of provisions amongst various laws in its transitory
and final provisions, it may be expected that the institutions that are supposed to
implement the law could face doubts about which legislation and/or provision to apply to
a certain case and which provisions should have precedence. Lex specialis derogat legi
generali and lex posterior derogat legi priori are by tradition part of judicial work, but
judges tend to rely on existing provisions rather than general legal principles, even in cases
where seemingly contradictory provisions exist, as general legal principles are used
primarily in the event of legal loopholes (as prescribed under the Law on Courts).

In 2018, the most significant development was the proposal for a new law on anti-
discrimination. If adopted as proposed, the law will resolve the issues with the current law.
It fully replicates the definition of direct discrimination from the directives. It adds a
definition of discrimination by association and discrimination by perception. In addition, it



explicitly adds intersectional discrimination as a serious form of discrimination.
Furthermore, the proposal foresees that the long list of exceptions is shortened and
clarified.

4. Material scope

The ADL is applicable to both the private and public sectors and applies to all fields. The
law notes that specific attention should be paid to the fields of employment and working
relations; membership of and involvement in trade unions, political parties, CSOs,
foundations and other membership organisations; social security, including social
protection, pensions and disability insurance; health insurance and healthcare; education;
access to goods and services; and housing. Thus, it goes beyond the directives. Other laws
also include discrimination provisions, defining the material scope. All of them relate to
both the public and private sectors, apart from the Law on the Ombudsperson, which
provides protection against discrimination only in the public sphere.

In the field of employment, aside from the Anti-Discrimination Law, there is also a Law on
Labour Relations,? which prohibits discrimination in line with the standards of the
directives. These laws apply to both the public and private sectors.

The 2018 proposal for a new law on anti-discrimination leaves the same material scope for
the law. Thus, if adopted as proposed, the new law will also cover all fields as per the
directives and go beyond these.

5. Enforcing the law

According to the Constitution, citizens are entitled to bring a case for the protection of
fundamental rights and freedoms to the Constitutional Court in a prompt procedure.
However, in practice, although these procedures have been invoked, the Constitutional
Court has been very reluctant to act in such cases.

There is ambiguity when it comes to addressing discrimination complaints. Various laws
provide different types of proceedings in similar cases. Proceedings vary from monitoring
conducted by inspectorates to misdemeanour procedures, litigation procedures,
administrative procedures and criminal procedure. The ADL envisages several options for
procedural protection. These are administrative, litigation and misdemeanour procedures.

Administrative procedures before the CPAD are free of charge. This body may give its
opinion and recommendations. The procedure can last up to 90 days. If the
recommendation is not acted upon, the CPAD can initiate a procedure with a competent
body (the law does not specify this further).

In 2018, the CPAD reported receiving 132 cases, which is a significant increase from 2017
when it received 59 cases. The reporting by discrimination ground was as follows: ‘personal
or other social status 25 %; political affiliation 21.97 %; health status 9.09 %; sex 9.09 %;
belonging to a marginalised group 8.33 %; ethnicity 7.58 %; age 6.06 %; “mental” or
physical disability 3.79 %,; gender 3.03 %; family or marital status 3.03 %; religion or
religious belief 2.27 %; sexual orientation 2.27 %, etc.’?? The reported distribution by field

2L Law on Labour Relations (3akowH 3a pa6otHute oaHocu), Official Gazette of the Republic of Macedonia Nos.

62/2005, 106/2008, 161/2008, 114/2009, 130/2009, 149/2009, 50/2010, 52/2010, 124/2010, 47/2011,
11/2012, 39/2012, 13/2013, 25/2013, 170/2013, 187/2013, 113/2014, 20/2015, 33/2015, 72/2015,
129/2015, 27/2016, 120/2018; Constitutional Court Decisions: U. no. 139/2005, U. no. 161/2005, U. no.
134/2005, U. no. 187/2005, U. no. 111/2006, U. no. 188/2006, U. no. 170/2006, U. no. 200/2008, U. no.
20/2009, U. no. 176/2009, U. no. 263/2009, U. no. 62/2013, U. no. 114/2014.

The CPAD reported the distribution of cases by discrimination ground in percentages and did not provide a
full list (the sentence ends with ‘etc’), as can be seen from this quote. Source: Commission for Protection
against Discrimination (2019), Annual Report for 2018 (loanweH n3sewTaj 3a 2018 rogmHa),
www.sobranie.mk/materialdetails.nspx?materialld=a554ee4c-74e0-44a2-a5bb-04b4e411c353.
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is as follows: 49.24 % in employment and labour relations; 19.70 % in access to goods
and services; 8.33 % in judiciary and administration; 6.82 % in education, science and
sport; 3.79 % in social security; 2.27 % in public information and the media; 0.76 % in
housing; 3.79 % no field stated and 6.82 % in other fields established under the law.?3

Litigation procedures can be brought in ordinary courts, based on the provisions of the
ADL. The law does not resolve the priority of the procedures in a case of simultaneous
procedures, but it states that if a procedure is brought in a court, no procedure can be
brought before the CPAD. Nevertheless, it does not state what should be done if a
procedure is brought before the CPAD and after that (but before the procedure with the
CPAD ends) another procedure is started before a court. Furthermore, the relationship
between procedures before the Ombudsperson and the CPAD are not regulated by law, but
are governed by a memorandum of understanding between the two institutions.

Under the ADL, the outcome of the procedure depends on the procedure chosen.
Administrative procedures provide for a recommendation to rectify the violation (i.e. the
discrimination) within 30 days; litigation would lead to an award of regular compensation;
and a misdemeanour procedure can lead to fines in the range of EUR 70 to EUR 1 000.2%4
Financial and other sanctions for discrimination are provided in the Criminal Code. These
provisions have not been applied to date.

The Ombudsperson is another possible forum for public sector discrimination cases. In
2018, 77 cases were filed as non-discrimination and equitable representation cases, which
represents 2.23 % of the total number of cases filed (3 458 cases, which is an increase
from 2017, when the number of cases was 3 224). This is the highest representation of
this category of cases since the Ombudsperson started to report them separately (that is,
higher than the 70 cases or 2.17 % reported in 2017, the 69 cases or 1.83 % reported in
2016, or the 53 cases or 1.2 % reported in 2015). Under the separate category of cases
of ‘adults and children with disabilities’, the Ombudsperson also reports having received a
higher number of cases compared to the previous year - 21 cases or 0.61 % (compared
to five cases or 0.16 % in 2017, and 15 cases or 0.4 % in 2016). As was the case in the
previous year, the Ombudsperson did not publish detailed statistics on the grounds and
fields in which the cases were filed. However, it noted a continuing trend from previous
years in that employment remained the dominant field. It also reports that political
affiliation is the dominant discrimination ground, followed by ethnic affiliation. Harassment
reporting remained high.

The ADL is silent on situation testing. It is worth noting that Article 206 of the Law on Civil
Procedure states that any facts that are important for reaching a decision can be used as
evidence, but that it is up to the courts to decide which facts need to be proven and which
do not. The Law on Civil Procedure goes on to mention examples of evidence, but situation
testing is not one of those examples. Situation testing was initially used in practice only by
CSOs, even before the adoption of the Anti-Discrimination Law. But in 2016, the
Ombudsperson conducted a situation testing exercise in order to cross-check a submission
it received from a CSO on discrimination on the ground of sex in the field of healthcare
provision.?> The 2018 proposal for a new Anti-discrimination Law explicitly includes
situation testing as a means of proving discrimination before both the equality body and
the courts.

23 Commission for Protection against Discrimination (2019), Annual Report for 2018 (IloguweH usBelTaj 3a
2018 rognHa), www.sobranie.mk/materialdetails.nspx?materialld=a554ee4c-74e0-44a2-a5bb-
04b4e411c353.

24 All amounts are indicated in EUR and are to be paid in national currency, unless stated otherwise.

25 Helsinki Committee of the Republic of Macedonia (2016), ‘Info-sheet on Discrimination’ (MH¢opmaTop 3a
AnckpumuHauyuja), May 2016,
www.mhc.org.mk/system/uploads/redactor assets/documents/1587/DISCRIMINATION III 2 .pdf.
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The ADL prescribes shifting the burden of proof, as do several other laws. However, its
definition is not in line with the directives, as the law requires the alleged victim of
discrimination to provide facts and proofs to justify their claim. This puts an unreasonably
large portion of the burden on the alleged victim. A shift of the burden of proof does not
apply for criminal offences related to breach of equal treatment. The CPAD has thus far
applied the shift of the burden of proof in accordance with national legislation.

CSOs support complaints and bring cases of discrimination to public attention. The media
still reports discrimination cases in a sensationalist manner, although improvements are
evident.

6. Equality bodies

The ADL provided for the establishment of the first equality body in the country - the
Commission for Protection against Discrimination (CPAD). The CPAD can: give advice and
make recommendations on cases of discrimination; provide information and initiate
procedures within relevant state bodies; produce reports; provide education and training;
initiate changes to legislation; cooperate with local government, CSOs, other equality
bodies and international organisations; and collect statistical data, establish databases and
conduct research. The CPAD works on discrimination cases on the grounds of sex, race,
colour of skin, gender, belonging to a marginalised group, ethnicity, language, citizenship,
social origin, religion or religious belief, other sorts of belief, education, political affiliation,
personal or social status, mental or physical disability, age, family or marital status,
property ownership, health condition, or any other ground stipulated in law or a ratified
international treaty. For reporting per ground and field, please see Executive Summary
Section 5 ‘Enforcing the Law’.

There was no equality body before the adoption of the ADL. Public sector discrimination
duties came under the mandate of the Ombudsperson. The ADL does not regulate the
relationship between the Ombudsperson and the CPAD (it operates partly under a
memorandum of understanding). According to the Ombudsperson’s general mandate, it
can accept individual claims, investigate, give recommendations and opinions, initiate
procedures, and monitor and research specific issues, focusing protection on the grounds
mentioned in the Constitution and covering violations made by public bodies.?®

7. Key issues

The key issues of concern in the national context include:

. sexual orientation is not an explicitly protected ground in the ADL;

. national legislation is not harmonised internally nor with international standards;

. underfunding prevents the national human rights institutions from fully exercising
their competences;

o impunity of hate crime and hate speech, especially with regard to sexual orientation;

. persisting rule of law issues and lingering state capture erode trust in institutions,
including the judiciary;

o lack of independence of the equality body which, in its present positioning and

operation, cannot be seen to be in line with the directives.

26 Republic of North Macedonia, Law on Ombudsperson (3akoH 3a HapoaHuoT npasobparHuten), Official Gazette
of the Republic of Macedonia Nos. 60/2003, 114/2009, 181/2016, 189/2016, Constitutional Court Decisions:
U. no. 111/2007.
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INTRODUCTION
The national legal system

The Republic of North Macedonia is a unitary, semi-parliamentarian, civil law country. It
adopts the monism principle regarding the relationship between international and
municipal law, the former being considered part of the latter, and superior to domestic
laws and bylaws,?” and where, if it is deemed fit and appropriate, courts can use the final
judgments of the European Court of Human Rights (ECtHR), the International Criminal
Court (ICC) or any other international court with jurisdiction over the country.?® Although
in theory directly applicable, references to international law in the jurisprudence of the
domestic courts are still very rare and, in practice, the courts do not seem to treat it as
higher in the national legal hierarchy than national laws.

The Constitution prescribes the principle of the separation of powers. The three branches
of power are: legislative, executive and judicial.?®

Legislative power is vested in the Assembly of the Republic (the Parliament). The members
are elected through what the Constitution and the laws set out as general, direct and free
elections and by secret ballot.3° The Parliament has the power to adopt and amend the
Constitution and ratify international treaties, as well as to adopt and amend laws. There
are special procedures in place that aim to ensure that no law touching upon issues of
relevance for the non-majority ethnic communities in the country will be adopted without
them. This voting mechanism is called the Badinter principle and it requires that a law gain
two-thirds of the votes of the members with an affiliation to one of the non-majority ethnic
communities. The Parliament has a Standing Inquiry Committee on Human Rights, tasked
to follow and alert the Parliament on developments related to human rights. The Parliament
also elects and appoints the members of the two national human rights institutions - the
Commission for Protection against Discrimination (CPAD) (Komucuja 3a 3awtnta oa
anckpummnHdaymja, K3/) and the Ombudsperson.

The executive branch is represented by the President (whose role is largely ceremonial)
and the Government, which has 15 ministries, five Deputy Prime Ministers and seven
ministers without portfolio. The President is directly elected, whereas the Government is
appointed by the Parliament. Within the Government, several ministries share human
rights competences. The Ministry of Foreign Affairs hosts the inter-ministerial body on
human rights, established with the aim of improving coordination and communication
among the Government departments on key human rights issues. Aside from this body,
and of relevance to this report, an important division of the executive Government is the
Ministry of Labour and Social Policy (MLSP), which is tasked with coordination and
development of non-discrimination activities. The Representative for Equal Opportunities
for Women and Men is based in the MLSP; each state administrative body has a legal
obligation to appoint a coordinator for equal opportunities.3!

27 Article 118 of the Constitution states: ‘International agreements ratified in accordance with the Constitution
are part of the internal legal order and cannot be changed by law’. Source: Constitution of the Republic of
North Macedonia, 1991 and subsequent amendments. Full title: Constitution of the Republic of North
Macedonia (YcraB Ha Penybsnka CeBepHa MakegoHuja). Official website of the Assembly of the Republic of
North Macedonia, www.sobranie.mk/the-constitution-of-the-republic-of-macedonia.nspx.

28 Republic of North Macedonia, Law on Courts, 2006. Article 18(5). Full title: Republic of North Macedonia,
Law on Courts (3akoH 3a cynosute), Official Gazette of the Republic of Macedonia No. 58/2006, 62/2006,
35/2008, 150/2010; 83/2018, 198/2018; Constitutional Court Decisions: U.n0.256/2007, U.n0.74/2008,
U.no.124/2008, U.no.12/2011.

29 Please see Section 11 below for information on the wire-tapping affair, which cast doubt on the respect for
the separation of powers and the rule of law in the country in general.

30 The wire-tapping affair also raises issues in relation to elections.

31 Republic of North Macedonia, Law on Equal Opportunities of Women and Men, 2013. Full title: Republic of
North Macedonia, Law on Equal Opportunities for Women and Men (3akoH 3a eqHakBu MOXHOCTH Ha XEHNTE
n maxwute), Official Gazette of the Republic of Macedonia No.06/2012, 30/2013, 166/2014, 150/2015.
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The judiciary consists of the courts.3? There are 27 courts of first instance (14 with basic
competences and 13 with expanded competences), four courts of appeal and one Supreme
Court. There is also an Administrative Court (court of first instance) and a Higher
Administrative Court (court of second instance) with competence in processing
administrative cases. Aside from the ordinary courts, there is the Constitutional Court, the
primary duty of which is to decide on the constitutionality of laws and bylaws.33

There are two institutions that can be considered as national human rights institutions,
both acting as quasi-judicial bodies: the CPAD (the national equality body) and the
Ombudsperson (which has duties pertaining to human rights extending beyond equality
and non-discrimination).

Local governance in the country is organised through decentralised, local self-government
units. These units are made up of 80 municipalities3* and the City of Skopje (as a separate
local self-government unit).

Protection in discrimination cases, depending on the personal and material scope of the
case, can be sought through several procedures: criminal procedure,3> civil procedure,3°
administrative procedure,?” quasi-judicial procedure3® and a procedure before the
Constitutional Court.3°

List of main legislation transposing and implementing the directives

The Law on Prevention and Protection against Discrimination (Anti-Discrimination Law -
ADL)*® was adopted on 8 April 2010. Under Article 3, an open-ended clause, the following
discrimination grounds are explicitly protected: sex, race, colour, gender, belonging to a
marginalised group, ethnic affiliation, language, citizenship, social origin, religion or
religious conviction, other forms of belief, education, political affiliation, personal or social
status, ‘mental’ or physical disability, age, family or marital status, property status and
health condition. Article 4 on fields of implementation of the law lists several fields, but
states that the law also applies to any other field specified under law. The Anti-
Discrimination Law applies to both the public and private sectors and to natural and legal
persons.

32 The Judicial Council is the body established to secure and guard the autonomy and independence of the
courts. Under the Law on the Academy of Judges and Public Prosecutors the Academy of Judges and Public
Prosecutors was established as a public institution for vocational training of candidates for judges and public
prosecutors. Source: Republic of North Macedonia, Law on the Academy of Judges and Public Prosecutors,
2015. Full title: Law on the Academy of Judges and Public Prosecutors (3akoH 3a Akagemujata 3a cyauv v
jaBHu o6BuHnTenn) Official Gazette of the Republic of Macedonia No. 20/2015, 192/2015, 231/2015,
163/2018.

33 Please see Section 11 below on the allegations of the complete control of the ruling party over the judiciary
as well as on the way in which the appointment of judges has been operating.

34 Republic of North Macedonia, Law on Territorial Organisation of Local Self-government, 2004, Article 16. Full
title: Republic of North Macedonia, Law on Territorial Organisation of Local Self-government (3akoH+ 3a
TepuTopujasHa opraHusayuja Ha JokasaHaTa camoyripasa), Official Gazette of the Republic of Macedonia,
No.55/2004, 12/2005, 98/2008, 149-2014; Constitutional Court Decision: U.no. 40/2005.

35 Criminal procedure is an option for discrimination cases that amount to a criminal offence.

36 Under various laws, in civil proceedings (more details follow in the report below).

37 Including for misdemeanours.

38 Procedures before the CPAD and the Ombudsperson.

3% Citizens have the right to lodge ‘Requests for protection of human rights and freedoms’ with the
Constitutional Court if they believe that they have been discriminated against on the grounds stipulated in
the Constitution. This is a procedure based on urgency and is envisaged as a mechanism to safeguard the
package of rights set out in the Constitution from unconstitutional acts (laws and bylaws). However, the
effectiveness of this mechanism is still in question (according to the ECtHR, a legal remedy needs to be
effective not just in theory but also in practice) because of the very low success rate of applicants. In the
more than 20 years that it has been in operation, the Constitutional Court has only once decided in favour
of applicants seeking protection through such a request and has rejected almost all of the filed cases.

40 Republic of North Macedonia, Anti-Discrimination Law, 2010. Full title: Law on Prevention and Protection
against Discrimination (3akoH 3a cripedyBare u 3awTnta oa anckpummHauymja) Official Gazette of the
Republic of Macedonia No.50/10, 44/2014, 150/2015, 31/2016, 21/2018, Constitutional Court Decision:
U.no0.82/2010.
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A draft for a new law, intended to replace the 2010 law, was prepared and submitted to
the Parliament in June 2018. However, at the end of 2018 it was still being blocked by MPs
from both the ruling coalition and the opposition parties.#* The draft law has the same title
as the current law: Law on Prevention and Protection against Discrimination (it will be
referred to hereinafter as the 2018 Draft ADL).4?> The text was drafted by a working group
comprising people from the relevant ministries, representatives from international
organisations and NGOs working on equality issues, including those providing legal aid in
discrimination cases. The MLSP coordinated the process, with significant support from the
OSCE Mission to Skopje. The working group worked on the text for almost two years. The
previous paragraph on the ADL would also apply to the 2018 Draft ADL, although there are
several changes in the discrimination grounds. Of relevance to this report are the addition
of sexual orientation and the change from ‘mental or physical disability’ to ‘disability’
(Article 5, 2018 Draft ADL). These and other important changes proposed by the 2018
Draft ADL are discussed further in the relevant sections of the report. Where no comment
on the 2018 Draft ADL is added, it means the situation remains the same as under the
current ADL.

The Law on Labour Relations* was adopted on 28 July 2005. Under Article 6(1), an open-
ended clause, the following grounds are covered by the law: racial or ethnic origin, colour,
gender, age, health condition (i.e. disability), religious, political or other belief,
membership of trade unions, national or social origin, family status, property and
financial situation, sexual orientation or other personal circumstances. The Labour Law
applies to labour relations among employers and employees established by the
conclusion of employment contracts (Article 1), which is understood as any contractual
relationship between the employee and the employer where the employee takes part
in the employer’'s organised working process voluntarily, for salary and other
remunerations, and personally and continuously carries out the work according to the
instructions and under the supervision of the employer (Article 5(1)1).

It should be noted that these are only the two main pieces of legislation transposing the
two directives, and those which, at the time of adoption, were explicitly referred to as being
adopted for the purposes of transposing EU law. As the Anti-Discrimination Law was only
adopted in 2010, there are provisions on equality and non-discrimination scattered through
many laws, including those on primary, secondary and higher education, adult education,
various aspects of social protection (including the pension system and health security) and
in the field of employment.

41 For more on the blocking process, please see: www.equalitylaw.eu/downloads/4814-fyr-macedonia-the-
proposed-new-law-on-anti-discrimination-blocked-in-parliament-pdf-134-kb. After the cut-off date for this
report (May 2019), the new Law on Prevention and Protection against Discrimination was adopted. The
proposed text was adopted as proposed, with no amendments. Source: Law on Prevention and Protection
against Discrimination (3akoH 3a cripedyBarbe u 3alTuTa o4 AMcKkpumuHaumja), Official Gazette of the
Republic of North Macedonia, No.101/2019 (22 May 2019).

42 The text of the 2018 Draft ADL, as it stood at the cut-off date for this report, is available at: 2018 Draft
ADL, Assembly of the Republic of North Macedonia (2018), Full title: Assembly of the Republic of North
Macedonia, Proposal Materials: Law on Prevention and Protection against Discrimination (Matepujasn:
3aKoH 3a cripevyBam-€ n 3aliTnta og anckpummnHaymja) (2018), official website of the Assembly of the
Republic of North Macedonia, www.sobranie.mk/materialdetails.nspx?materialld=11a48c40-c491-481f-
9136-adbc62285ad6.

43 Republic of North Macedonia, Labour Law, 2005. Full title: Law on Labour Relations (3axko+ 3a paboTHuTe
oaHocu) Official Gazette of the Republic of Macedonia Nos. 62/2005, 106/2008, 161/2008, 114/2009,
130/2009, 149/2009, 50/2010, 52/2010, 124/2010, 47/2011, 11/2012, 39/2012, 13/2013, 25/2013,
170/2013, 187/2013, 113/2014, 20/2015, 33/2015, 72/2015, 129/2015, 27/2016, 120/2018;
Constitutional Court Decisions: U.no. 139/2005, U.no. 161/2005, U.no. 134/2005, U.no. 187/2005, U.no.
111/2006, U.no. 188/2006, U.no. 170/2006, U.no. 200/2008, U.no. 20/2009, U.no. 176/2009, U.no.
263/2009, U.no. 62/2013, U.no.114/2014.
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1 GENERAL LEGAL FRAMEWORK

Constitutional provisions on protection against discrimination and the promotion
of equality

The Constitution includes the following articles dealing with non-discrimination:

- Article 9, a general equality clause on equality before the law, covers the following
grounds: sex, race, colour of skin, national or social origin, political and religious
belief, property and social status (closed list of grounds). Its personal scope is limited
to citizens and, in accordance with the practice of the Constitutional Court, natural
persons.

- Article 54 prohibits discriminatory limitations of constitutionally prescribed rights and
freedoms on grounds of sex, race, colour, language, religion, national or social origin,
property or social status.

The provisions apply to all areas covered by the directives. Their material scope is broader
than those of the directives.

In theory, these provisions are directly applicable, but this is not so in practice.** Under
the Constitution, every citizen may invoke the protection of freedoms and rights prescribed
in the Constitution before the ordinary courts and before the Constitutional Court, through
a procedure based upon the principles of priority and urgency. However, the ordinary
courts have a practice of rejecting Constitution-based human rights claims. The
Constitution also guarantees judicial protection of the legality of individual acts of the state
administration and of other public institutions (Article 50). Thus the letter of the law says
that the constitutional provisions are directly applicable, but practice indicates otherwise.
The mechanisms enabling ordinary courts to directly apply the constitutional anti-
discrimination provision have not been used.* In practice, regardless of the procedure
used, courts insist that a lawsuit is brought invoking provisions of specific laws, and they
tend not to implement the Constitution directly. On the other hand, the Constitutional
Court’s positioning and practice is such that it does not enter into revisions of ordinary
courts’ verdicts and decisions.*® As a result, there are no requests for interpretation of
constitutional provisions from the ordinary courts to the Constitutional Court and there is
no practice of referencing the Constitutional Court by the ordinary courts.

Although judicial interpretation would be required, there is no reason to expect that
constitutional equality clauses cannot be enforced against private actors (in addition to
against the state). However, in view of the comments above on the actual use of these
provisions before the ordinary courts, the practical relevance of this is questionable.

4 See Section 1(b) of the 2013 Report: www.equalitylaw.eu/downloads/4174-fyr-macedonia-country-report-

non-discrimination-2013-1-11-mb.

This does not mean that ordinary courts do not mention provisions from the Constitution.

46 See, for example, Constitutional Court cases: U.No.55/2015 (para.4) (24 June 2015); U.No.152/2012-0-0
(para.4) (14 November 2012); U.No0.172/2002 (para.4) (25December 2002); U.No.37/1997 (para.3) (19
March 1997).

45
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THE DEFINITION OF DISCRIMINATION

2.1 Grounds of unlawful discrimination explicitly covered

The following grounds of discrimination are explicitly prohibited in the Law on
Prevention and Protection against Discrimination:*’ sex, race, colour, gender,
belonging to a marginalised group, ethnic affiliation, language, citizenship, social
origin, religion or religious conviction, other forms of belief, education, political
affiliation, personal or social status, ‘mental or physical disability’,*® age, family or
marital status, property status and health condition (open-ended clause) (Article 3).
The 2018 Draft ADL*° includes the following grounds: race, colour, national or ethnic
origin, sex, gender, sexual orientation, gender identity, belonging to a marginalised
group, language, citizenship, social origin, education, religion or religious belief,
political conviction, other beliefs, disability, age, family or marital status, property
status, health condition, personal capacity and social status, or any other grounds
(open-ended clause) (Article 5).

The Law on Labour Relations (Labour Law) includes the following grounds: race or
ethnic origin, colour, sex, age, health condition i.e. disability, religious, political or
other belief, membership of a trade union, national or social origin, family status,
property status, sexual orientation, or other personal circumstances (Article 6(1)).

2.1.1 Definition of the grounds of unlawful discrimination within the directives

Although the Law on Prevention and Protection against Discrimination (hereinafter Anti-
Discrimination Law, ADL) contains an article defining key terms used in the law (Article 5),
it does not contain definitions®® of the grounds from the directives. Grounds are only listed
in the article on discrimination grounds (Article 3) and in the definition of discrimination
(Article 5(3)). No issues arising from this have been reported yet.

It is important to note, however, that ratified international treaties rank higher than laws
in the national legal hierarchy. As reported in Annex 2, the country has ratified the

47
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Other laws which include provisions with discrimination grounds are the following: Law on Courts (Articles 3
(1-3), 6 (1), 43 (1)), Criminal Code (Articles 137 (1), 319 (1), 394-r, 417 (1), Law on the Execution of
Sanctions (Article 4(2) and (3)), Law on Volunteering (Article 9), Law on Voluntary Financed Pension
Insurance (Article 3), Law on Primary Education (Article 2(2)), Law on Secondary Education (Article 3(3)),
Law on Higher Education (Article 108 (5)), Law on the Protection of Children (Article 12 (1)), Law on Social
Protection (Article 20 (1)), Law on Patients’ Rights (Article 5(2)), Law on Public Health (Article 16(5)), Law
on Health Protection (Article 9), Law on Mental Health (Article 20(4)), Law on Equal Opportunities for
Women and Men (Article 4(3)), Law on the Media (Article 4), Law on Audio and Audio-visual Media Services
(Articles 45, 53, 61), Law on Culture (Article 4(1)), Law on Agencies for Temporary Employment (Article
3b(3)), Law on Insurance in Case of Unemployment (Article 1a(2), Law on Employment of and Work by
Foreigners (Article 4(8)), Law on Public Prosecutors (Article 5(2)), Law on Border Control (Article 8(3)), Law
on Customs Administration (Article 13(1)). Biljana Kotevska analysed these provisions, revealing an issue of
unharmonised national law with regards to protected grounds. Thus, in Analysis of the harmonisation of
national equality and non-discrimination legislation, she emphasises the need for harmonisation of the
discrimination grounds in two phases. The first phase should be a harmonisation of the Anti-Discrimination
Law with the country’s obligations under international law (including the EU directives, in terms of the
explicit inclusion of sexual orientation) and the second phase should be a harmonisation of all domestic laws
with the Anti-Discrimination Law. Source: Kotevska B. (2016), Analysis of the harmonization of national
equality and non-discrimination legislation, Skopje, OSCE and CPAD.

As the term ‘mental disability’, used in the ADL (and other national laws), is generally considered
unacceptable, the author has placed this term and the phrase ‘mental or physical disability’ in inverted
commas throughout the report, although it should be noted that there is no such punctuation in any of the
original legislation quoted in this report. See Section 2.1.1 of this report for further discussion on the use of
insensitive terminology and the proposed changes.

2018 Draft ADL, Assembly of the Republic of North Macedonia (2018).

The only ground with a definition in the law is ‘belonging to a marginalised group’. Article 5(1), line 11,
defines marginalised group as: ‘a group of individuals unified by a specific position in society, subjected to
prejudices, who have special characteristics that make them susceptible to certain types of violence, who
have fewer opportunities for exercising and protecting their own rights, or who are exposed to a greater
chance of further victimisation’.
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International Convention on the Elimination of All Forms of Racial Discrimination, the
Convention on the Elimination of all Forms of Discrimination Against Women, the
Convention on the Rights of Persons with Disabilities and the Convention on the Rights of
the Child, so interpretation of the discrimination grounds following from these treaties
should be considered as valid at the national level. The same applies to the European
Convention on Human Rights and to the Framework Convention on National Minorities, to
which the country is also a party. The resourcefulness and absolute necessity of turning to
international law for definitions of the discrimination grounds is made clear in the Guide on
Discrimination Grounds, published by the Commission for Protection against Discrimination
(the national equality body) in cooperation with the OSCE. In particular, the guide relies
heavily on international law sources (including practice from the human rights bodies and
courts) in order to carve out the definitions of the discrimination grounds prescribed under
national law.>!

The lack of definitions of discrimination grounds in national law can be aggravating for the
design and implementation of public policies and related actions. For example, in relation
to ethnicity, a complex set of measures is activated in relation to ethnicity and the
implementation of the Ohrid Framework Agreement. However, the legislative changes and
strategic documents do not define ethnicity or ethnic origin/belonging/affiliation.

a) Racial or ethnic origin
As discussed above, the national law does not define ‘racial or ethnic origin’.
b) Religion and belief

As discussed above, the national law does not define ‘religion and belief’. However, CPAD’s
practice shows that forum externum will fall within the understanding of religion, as per
CJEU Achbita C-157/15, para 28. Namely, in 2017, the CPAD published a general
recommendation on the exercise of religion without discrimination wherein they focused
solely on forum externum. The recommendation was inspired by a case where girls were
refused entry to their school (a state school) on the first school day of the new school year
because they were wearing head scarves. Refusing them entry to the school was a violation
of the principle of equal treatment.>?

C) Disability

As discussed above, the national law does not define ‘disability’. Although it does not define
disability, the ADL refers to ‘physical and mental disability’, from which ‘mental’ disability
could be interpreted to include psychosocial disability and intellectual disability. In addition
to this, several other laws include various terms to refer to disability and various types of
disability. A 2015 analysis of the harmonisation of national legislation found insensitive
disability terminology to be a cross-cutting issue. The analysis was conducted on 139 laws,
of which 40 laws referred to disability; in all of these 40 laws the terminology used could
not be considered to be in line either with the spirit of the directives or with the UN
Convention on the Rights of Persons with Disabilities (CRPD), to which the country is a
party.>3

5t Kotevska, B. (2013), Guide on discrimination grounds, Skopje, OSCE and CPAD, available at:
www.osce.org/skopje/116789?download=true.

52 CPAD (2017), ‘General Recommendation on equal enjoyment of the freedom of religion’ (text on file with
author).

53 The analysis was conducted on 139 laws and includes a list of all provisions that contain disability
terminology that needs revising. Source: Kotevska, B. (2016), Analysis of the harmonization of national
equality and non-discrimination legislation, Skopje, OSCE and CPAD.
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The 2018 Draft ADL reflects the findings of the harmonisation analysis. Aside from listing
‘disability’, rather than ‘physical and mental disability’, in order to avoid any narrow
readings of the scope of the ground, it provides the following definition of disability:

‘Person with disability shall mean any person having a long-term physical,
intellectual, ‘mental’ or sensory impairment, which in interaction with various social
barriers may prevent the person’s full and effective participation in society on an
equal basis with others’ (Article 4, paragraph 1, point 3).

d) Age

As discussed above, the national law does not define ‘age’. Case-law points to this ground
being understood very broadly. For example, in a 2018 case, the CPAD found discrimination
on grounds of age in a job advertisement because the way the advertisement was worded
implied that anyone above the age of 26 was excluded from applying.>*

e) Sexual orientation

As discussed above, aside from not providing explicit protection, the national law also does
not define ‘sexual orientation’.

2.1.2 Multiple discrimination
In North Macedonia, multiple discrimination is prohibited in the law.

Multiple discrimination is specified in the Anti-Discrimination Law as a severe form of
discrimination and is defined as discrimination against a person on several discrimination
grounds (Article 12). Given the scope of the Anti-Discrimination Law, this means that
multiple discrimination is prohibited in all fields covered by any national law. No further
legal rules or case-law exists that would provide more detailed guidance on how to deal
with multiple discrimination cases, including on the consequent sanctions (no separate
provisions on sanctions for this form of discrimination exist).

The 2018 Draft ADL kept the title ‘severe form of discrimination’ for the article where it
outlaws multiple discrimination and also explicitly includes intersectional discrimination
(Article 13 of the 2018 Draft ADL). It provides definitions for both. Multiple discrimination
is defined as ‘discrimination against a person or a group of persons on multiple
discrimination grounds’. The wording of the article could have been clearer and might signal
a problem in terms of establishing what ‘multiple’ means; an example of a better
formulation might be: ‘more than one discrimination ground’ (Article 4 (10) of the 2018
Draft ADL). Intersectional discrimination is defined as ‘discrimination on two or more
discrimination grounds at the same time and that are inseparably connected’ (Article 4
(13) of the 2018 Draft ADL).

In North Macedonia, there is no court case-law dealing with multiple discrimination. As in
previous years, the only institution reporting multiple discrimination cases is the CPAD. In
2018, the CPAD received 29 cases (27 % of its annual case load) where applicants claimed
discrimination on two or more grounds.>> As in previous years, a few cases were reported
where gender and age were claimed together as discrimination grounds in the field of
employment, pertaining to job advertisements. For example, the CPAD found
discrimination on grounds of gender and age in a job advertisement which sought people
to promote products who should be female and below the age of 26.°® However, and in

54 CPAD (2018), Case No.08-34, Macedonian Helsinki Committee vs Divajn Zoran DOOEL export-import Skopje
(08 March 2018).

55 CPAD (2019) Annual Report for 2018, official website of the Assembly of the Republic of North Macedonia.

56 CPAD (2018), Case N0.08-34, Macedonian Helsinki Committee vs Divajn Zoran DOOEL export-import Skopje
(8 March 2018).
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addition to a very similar case from 2017,>” this case contained further elements which
were found also to constitute harassment and an affront to the dignity of women. Namely,
the advert also requested that the eligible candidates should not be ‘shorter than 165 cm
tall, larger than size M... submitting a full body photograph is mandatory’.>® As in previously
reported case-law, the CPAD did not ask the potential discriminator to respond, as it found
that the text of the advertisement was sufficient fact and proof of discrimination and the
discriminatory action could not be subject to any of the possible exceptions to
discrimination and so could not be justified. The CPAD requested that the discriminator
withdraw the original advert and re-publish it without the discriminatory criteria.

2.1.3 Assumed and associated discrimination
a) Discrimination by assumption

In North Macedonia, discrimination based on a perception or assumption of a person’s
characteristics is not prohibited in national law.

Article 4 of the 2018 Draft ADL, on definitions of the key terms used in the law, defines
‘discrimination by perception’, as ‘any distinction, exclusion or restriction of an individual
or a group based on an assumed discrimination ground’ (Article 4(9)). There is no relevant
recent case-law.

b) Discrimination by association

In North Macedonia, discrimination based on association with persons with particular
characteristics is not prohibited in national law.

Article 4 of the 2018 Draft ADL, on definitions of the key terms used in the law, defines
‘discrimination by association’, as ‘any distinction, exclusion or restriction of a person based
on their relationship with another person or group based on any discrimination ground’
(Article 4(8)).

2.2 Direct discrimination (Article 2(2)(a))
a) Prohibition and definition of direct discrimination

In North Macedonia, direct discrimination is prohibited in national law. It is defined in the
Anti-Discrimination Law, however the definition is unnecessarily more complicated than
that in the directives. Under the Anti-Discrimination Law, direct discrimination is taken to
occur when a person is treated less favourably or when there is a differentiation, exclusion
or limitation that results or could result in deprivation, violation or restriction of the equal
recognition or exercise of human rights and basic freedoms as compared to the treatment
that another person receives or could receive in the same or similar conditions (Article
6(1)). A person is considered to be both a natural and a legal person (under Article 5(1-
9)), and this has not been interpreted so far as to exclude groups from the protection. As
opposed to the simple comprehensive, encompassing wording of the definition contained
in the directives, this definition includes types of treatment (which are gradations of less
favourable treatment), thus adding the risk of excluding gradations not mentioned in the
definition if a restrictive judicial interpretation is applied. It ties the definition to human
rights and basic freedoms, which is the formulation contained in the Constitution. Given
the weak practice of using international human rights law in domestic courts, this could
also be interpreted restrictively by courts (meaning it might only be applied to

57 The case Helsinki Committee vs Hotel Glam (19 May 2017) was reported on the Helsinki Committee’s
website: http://mhc.org.mk/announcements/594+#.WrgmULaZPox.

58 CPAD (2018), Case N0.08-34, Macedonian Helsinki Committee vs Divajn Zoran DOOEL export-import Skopje
(8 March 2018).

19


http://mhc.org.mk/announcements/594#.WrgmULaZPox

discrimination by deprivation, violation or restriction of the equal recognition or exercise
of rights mentioned in the Constitution).

The 2018 Draft ADL follows the text of the directives more closely. It states that ‘direct
discrimination occurs when a person or group of persons is treated, was treated or would
be treated less favourably compared to another person or group in a similar or comparable
situation, on a discriminatory ground’ (Article 8(1)).

Before the adoption of the Anti-Discrimination Law, direct discrimination was defined in
several other laws as well. The Law on Labour Relations (Article 7(2)) replicates fully the
definition from the directives and the Law on Social Protection (Article 21(1))>° also
provides a definition in line with the directives. The Law on the Protection of Children
prohibits (Article 13(1)) and defines (Article 14(1)) direct discrimination. The definition in
this law is not in line with the directives as it defines direct discrimination only as a situation
where a person has been treated less favourably in a comparable situation, but not if the
person would be treated in such a manner. Although the literal meaning of the provision
might suggest that a person who is treated less favourably is also not covered under the
provision (because of the use of the past tense in the provision), such a reading does not
seem very likely.

b)  Justification of direct discrimination

Although the Anti-Discrimination Law does not allow direct discrimination (justification
strictu sensu) (Article 6(1)), it does contain provisions where differences in treatment will
not be considered as discriminatory. These are prescribed in more general terms and are
not tied to single grounds (Article 14). However, several grounds are much more frequently
listed in the justifications - notably religion or belief, age, ethnic origin and gender (for
more on exceptions, see Section 4 below). There are tests that must be satisfied to justify
such difference in treatment, which include: objective justification, proportionality,
legitimate aim, appropriateness and necessity, and genuine and determining occupational
requirement. This also includes the possibility for the justification of ethnicity as a ‘genuine
and determining occupational requirement’ (Article 14(1)). Although the wording of the
provision states ‘overstepping the level necessary for implementation’ instead of
‘proportional’, it can be expected that its interpretation will largely be in line with the Racial
Equality Directive.

The 2018 Draft ADL does not include articles that mirror the long, ambiguous lists of
exceptions in the current Articles 14 and 15. Article 7 covers both affirmative action and a
general exception which includes the genuine and determining occupational requirement
(in line with the directives) and different treatment of citizens compared with others
(mirroring the nationality exception in the directives).

2.2.1 Situation testing
a) Legal framework

In North Macedonia, the law is silent on situation testing. There is ho mention of situation
testing in the Anti-Discrimination Law. It is worth noting that Article 206 of the Law on Civil
Procedure states that all facts that are important for reaching a decision can be used as
evidence, but that it is up to the courts to decide which facts need to be proven and which
do not; situation testing is not mentioned. The outcome of one court use of situation testing
shows the legal uncertainty without a specific legal provision allowing for situation testing

59 Republic of North Macedonia, Law on Social Protection, 2009. Full title: Law on Social Protection (3axoH 3a
coymjanHata 3awTmnta), Official Gazette of Republic of Macedonia No. 79/2009, 36/2011, 51/2011,
166/2012, 15/2013, 79/2013, 187/2013, 38/2014, 44/2014, 116/2014, 180/2014, 33/2015, 72/2015,
104/2015, 150/2015, 173/2015, 192/2015 33/2015, 72/2015, 104/2015, 150/2015, 173/2015, 192/2015,
30/2016; 163/2017, 51/2018; Constitutional Court Decision: U.n0.165/2009.
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to be used as evidence. Namely, in 2018, the Macedonian Helsinki Committee (MHK)
reported different outcomes of the use of situation testing in a single court case. The court
of first instance accepted situation testing as evidence but rejected the application
nonetheless on other grounds. The MHK approached a court of second instance which,
aside from confirming the decision of the first court, stated that situation testing cannot be
accepted as evidence as it is ‘merely a simultaneous case conducted within the frame of a
project in which the witnesses were contracted to play a certain role’.®° This case concerned
both ethnicity and gender; it was a case of access to gynaecological services for Roma
women.

The 2018 Draft ADL does mention situation testing. First, it defines situation testing in
Article 4(14) as a ‘method of proving discrimination via organised testers who are placed
in @ comparable situation in order to investigate the discrimination in various cases,
processes and areas on various grounds.’ Secondly, it explicitly includes situation testing
under evidence that can be used before the court (Article 38).

b) Practice

In North Macedonia, situation testing was initially used in practice only by civil society
organisations (CSOs). Even before the adoption of the Anti-Discrimination Law in 2010,
CSOs were carrying out training and practising situation testing.®* However, in 2016, the
Ombudsperson conducted a situation test in order to cross-check a submission it received
from a CSO. Namely, the MHK lodged a claim of direct discrimination on grounds of sex in
the field of healthcare provision, as it found that fathers and men in general are not allowed
as companions of hospitalised children in public health facilities. If a child is to be
hospitalised, they have to be accompanied by a female. The Ombudsperson conducted a
situation test via telephone and found that this really was the case. Relying on its situation
testing as proof, the Ombudsperson concluded that there was indirect®? discrimination on
the ground of sex in public healthcare service provision.®3

The MHK reported having carried out situation testing regarding access to services on
grounds of ethnicity in 2018. This was in relation to information which the MHK received
from a local Roma rights NGO, Roma S.0.S., that Roma people were not allowed to enter
a specific café bar in the town of Prilep. Their situation testing proved this information.
They filed the case with the CPAD, asking that it establish discrimination on the basis of
the situation testing results.%*

2.3 Indirect discrimination (Article 2(2)(b))
a) Prohibition and definition of indirect discrimination

In North Macedonia, indirect discrimination is prohibited in national law. It is defined. The
Anti-Discrimination Law fully replicates the definition of indirect discrimination from the

60 Helsinki Committee of the Republic of Macedonia (2018), ‘Info-sheet on discrimination’ (MHgopmaTop 3a
anckpummHayumja), (June 2018), available at:
www.mhc.org.mk/system/uploads/redactor assets/documents/3154/DISCRIMINATION MONITOR JUNI 2
018 III.pdf.

61 The situation testing training was on the ground of ethnicity in access to goods and services. (Information
and source known to the author of the report.)

62 However, the applicant (the MHK) claimed direct discrimination. Having no access to the files of the case
prevents an understanding of the Ombudsperson’s decision as to the form of discrimination it established.

63 Helsinki Committee of the Republic of Macedonia (2016), ‘Info-sheet on discrimination’ (MHgopmaTop 3a
anckpummHayumja), (May 2016), available at:
www.mhc.org.mk/system/uploads/redactor assets/documents/1587/DISCRIMINATION III 2 .pdf.

54 This information is outside of the cut-off date for this report, but it is worth adding here: the CPAD did
accept the situation testing results and found that the café had discriminated on grounds of ethnicity against
Roma. Source: MHK, ‘The CPAD establishes for the first time discrimination on the basis of situation testing’
(K34 3a npBnart yTBpAn ANCKPpUMMHaUMja rno CripoBeAEeHO TecTupare Ha cutyaumja), MHK website:
www.mhc.org.mk/announcements/917?locale=mk#.XJdWIS2Z080.
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directives. Indirect discrimination on any protected ground is taken to occur when an
apparently® neutral provision, criterion or practice would put a person or a group at a
particular disadvantage compared with other persons, unless that provision, criterion or
practice is objectively justified by a legitimate aim and the means of achieving that aim
are appropriate and necessary (Article 6(2)).

The 2018 Draft ADL amended this definition only by adding ‘proportionate’, so that it reads:
‘the means of achieving that aim are proportionate, that is, appropriate and necessary
(Article 8(2)).

4

Definitions of indirect discrimination in accordance with the directives are also included in
the Law on Labour Relations (Article 7(3)), the Law on the Protection of Children (Article
14(2)) and the Law on Social Protection (Article 21(2)).

b)  Justification test for indirect discrimination
Under the Anti-Discrimination Law, indirect discrimination is justified if

‘the provision, criterion, or practice can be considered to have a justified aim, and
the means of achieving that aim are appropriate and necessary’ (Article 6(2)).

The lack of judicial practice prevents any further comprehension of the elements of these
tests.

In addition, the definitions of indirect discrimination included in the Law on Labour
Relations (Article 7(3)),%¢ the Law on the Protection of Children (Article 14(2))%” and the
Law on Social Protection (Article 21(2))% provide that an exception is justified if the
differentiation is based on criteria and practices objectively justified by a legitimate aim
and the means of achieving that aim are appropriate and necessary.

2.3.1 Statistical evidence

a) Legal framework

In North Macedonia, there is legislation regulating the collection of personal data. The main
legislation in this area is the Law on State Statistics.®® Data are collected covering all five
grounds except for sexual orientation.”® The data are anonymous and therefore the

collection of such data does not conflict with the Law on Protection of Personal Data.”!

In relation to data collection, it is also worth noting that Article 206 of the Law on Civil
Procedure?? states that all facts that are important for reaching a decision can be used as

65 Please note that a literal translation of the term used for ‘apparently’ in the Macedonian language version of
the law would be ‘obviously’. However, this is a clear language error, as the term in the Albanian version of
the law (also an official version of the law) is ‘té€ dukshme’ (‘apparently’). Thus, the intent of the legislature
seems clear.

66 Republic of North Macedonia, Labour Law, 2005. Art. 7(3).

67 Republic of North Macedonia, Law on the Protection of Children, 2013. Full title: Law on the Protection of
Children (3akoH 3a 3awTtnta Ha ageuarta), Official Gazette of Republic of Macedonia, No. 23/2013, 12/2014,
44/2014, 144/2014, 10/2015, 25/2015, 150/2015, 192/2015, 27/2016, 163/2017. Art. 14(2).

68 Republic of North Macedonia, Law on Social Protection, 2009. Art.21(2).

69 Republic of North Macedonia, Law on State Statistics (1997), Full title: Law on State Statistics (3akoH 3a
ApxasHaTa cratuctmka), Official Gazette of the Republic of Macedonia No. 54/1997; 21/2007; 51/2011;
104/2013; 42/2014, 192/2015, 27/2016, 83/2018, 220/2018.

70 This means that, for state statistics purposes, no data is to be collected on sexual orientation.

71 Republic of North Macedonia, Law on Protection of Personal Data (2005), Full title: Law on Protection of
Personal Data (3akoH 3a 3awtuta Ha m4yHn nogatoum) Official Gazette of the Republic of Macedonia No.
7/2005, 103/2008, 124/2010, 135/2011, 43/2014, 153/2015, 99/2016, 64/2018.

72 Republic of North Macedonia, Law on Civil Procedure, 2005. Full title: Law on Civil Procedure (3akoH 3a
napHu4yHata nocrarka), Official Gazette of Republic of Macedonia, No. 79/2005, 110/2008, 83/2009,
116/2010, 124/2015.
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evidence, but that it is up to the courts to decide which facts need to be proven and which
do not. Furthermore, the text of the law’s subsequent articles focuses on specific forms of
evidence, but statistical evidence is not mentioned.

The Ministry of Information Society and Administration collects data on civil servants in the
form of a Register of Public Sector Employees.”? The data to be collected and the access
to the register are specified in a bylaw. The data are not publicly available and only persons
specified in the rulebook can have access to the register. The data are not anonymous and
include the following grounds covered by the directives: ethnic origin, disability, sex and
age.

The (state) Employment Agency also collects data on job seekers. The data are not
anonymous and cover racial or ethnic origin and age. Belief, disability and sexual
orientation are not covered.

Statistics are not used in litigation. However, they are widely used for designing strategic
policy documents and action plans (including those on positive action). The ministerial
cabinet uses statistics extensively in national strategies and positive action measures. With
regard to issues of ethnicity, use of data includes planning employment for under-
represented, non-majority communities (national minorities) and the priorities in relation
to the national Strategy on Roma 2014-2020.74

On disability, statistics were used for the ‘National Strategy on Equalisation of the Rights
of Persons with Disabilities’”> and on age they were used for the ‘National Strategy on the
Elderly’.”® Statistics were also used in the 2016-2020 ‘National Strategy on Equality and
Non-discrimination’’” and for its predecessor, the ‘National Strategy on Equal Opportunities
and Non-Discrimination on Grounds of Ethnicity, Age, Mental and Physical Disability,’”® as
well as for the 2015-2020 ‘National Action Plan for the Implementation of the Law on
Prevention and Protection against Discrimination’.”®

In North Macedonia, statistical evidence is not explicitly permitted by national law in order
to establish indirect discrimination. The law is silent on this, which means it would be
possible to use statistical evidence in discrimination cases. Statistical evidence is only
mentioned in the law as part of the duties of the CPAD (Article 24(10)). Statistical evidence
is not mentioned in provisions regulating the procedure before the CPAD or in other
procedural laws.

73 Republic of North Macedonia, Law on Administrative Servants (2014), Full title: Law on Administrative
Servants (3akoH 3a aamuHucTpaTnBHu ciyx6eHnyn) Official Gazette of the Republic of Macedonia, No.
27/2014, 199/2014, 48/2015, 154/2015, 5/2016, 142/2016, 11/2018; Constitutional Court Decisions: U.no.
163/2014 (27 December 2016), U.br.121/2015 (01 February 2017). Article 7(1)-(9).

74 Strategy on Roma 2014-2020 (Crpareruja 3a Pomute 2014-2020),
http://arhiva.vlada.mk/registar/files/Strategija Romite %202014-2020.pdf.

75 National Strategy on Equalisation of the Rights of Persons with Disabilities (HaynoHanHa ctpareruja 3a
nslegHadyBar-€ Ha npaBata Ha muata co nHBanamgaHoct 2010-2018 - peBuampaHa)
http://mtsp.gov.mk/WBStorage/Files/FINALNA%?20Revidirana%?20Nacionalna%20Strategija.pdf.

76 National Strategy on the Elderly (HaunoHanHa ctpateruja 3a crapu anua 2010-2020)
http://mtsp.gov.mk/WBStorage/Files/Strategija%?20za%20stari%?20lica%20juni.pdf.

77 National Strategy on Equality and Non-discrimination (HaunoHasHa cTparervja 3a e4HaKBocT 1
HeanckpumuHauymja 2016-2020)
www.mtsp.gov.mk/content/pdf/dokumenti/7.7 Strategija%?20za%?20ednakvost%20i%20nediskriminacija.pd
f.

78 National Strategy on Equal Opportunities and Non-Discrimination on Grounds of Ethnicity, Age, Mental and
Physical Disability (HaynoHasHa cTpatervja 3a e4HaKBOCT U HEAUCKPUMUHAUM]A 110 OCHOB Ha €THUYKA
rnpunagHocT, BO3pacT, MEHTAJIHA M Te/IECHA MOMNpPeYeHOCT U o)
http://mtsp.gov.mk/WBStorage/Files/strategija ednakvost.doc.

79 National Action Plan for the Implementation of the Law on Prevention and Protection against Discrimination
(HaumoHaneH akuncku rniaH 3a CripoBedyBar-e Ha 3aKOHOT 3a 3alUTUTa v CripedyBare 04 ANCKpUMUHaumuja
2015-2020) www.mtsp.gov.mk/content/word/NAP%?20for%20ADL%202015-2020 MK.doc.
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The 2018 Draft ADL mirrors this competence of the CPAD but also adds statistical data as
one of the types of evidence that are admissible in processing discrimination claims in court
(Article 38). Considering that, thus far, the courts have referred to the chapter of the ADL
on court procedure and treated it as a special law compared to the general Civil Procedure
Law, if the text of the draft law is adopted, there should be no problem with the
admissibility of statistical evidence in the courts.

Statistical evidence as such is not mentioned elsewhere in national law. The Law on State
Statistics®® does not discuss the use of statistical data as evidence in general, meaning it
also does not mention such a possibility in the context of indirect discrimination. Thus, no
procedures or conditions for admissibility of such statistical evidence exist, making a
breakthrough and use of such data a remote possibility.

b) Practice

In North Macedonia, statistical evidence in order to establish indirect discrimination is not
used in practice. It remains an issue of a general disregard for statistics and the collection
of statistics overall, rather than an issue of the courts’ reluctance to use statistics. Thus, it
cannot be said that practice in other countries influences national law or developments in
this respect.

2.4 Harassment (Article 2(3))
a) Prohibition and definition of harassment

In North Macedonia, harassment is prohibited in national law. It is defined under the Anti-
Discrimination Law. Harassment is ‘a violation of the dignity of a person or a group of
persons that results from a discriminatory ground and is aimed at or results in violation of
the dignity of a particular person or creation of intimidating, hostile, humiliating or
offensive environment, approach or practice’ (Article 7). The personal and material scope
match the scope of the ADL - they apply to both natural and legal persons, in the public
and private sphere and in all fields of the life of society. The definition complies with the
directives.

Harassment does not constitute a criminal offence. It is part of the provisions of the Law
on Labour Relations, which deal with harassment, sexual harassment and mobbing. The
definition of harassment is in line with the directives (Article 9, 9-a), as is its personal
scope (Article 6). This definition states that harassment is unwanted conduct related to the
protected grounds with the purpose or effect of violating the dignity of the applicant for
employment or the worker, resulting in the creation of an intimidating, hostile, humiliating
or offensive environment (Article 9(3)). Sexual harassment is any verbal, non-verbal or
physical conduct of a sexual character with the purpose or effect of violating the dignity of
the job applicant or worker, or of creating an intimidating, hostile, humiliating or offensive
environment (Article 9(4)). The law defines psychological harassment or so-called
‘mobbing’ as any negative and repetitive (for at least a six-month period) conduct with the
purpose or effect of violating the dignity of the job applicant or worker, or of creating an
intimidating, hostile, humiliating or offensive environment and which has the ultimate
objective of ending the working relationship or forcing the victim to leave their job (Article
9-a(2)).

In North Macedonia, harassment does explicitly constitute a form of discrimination in the
ADL (Article 7) and in the Law on Labour Relations (Article 9).

80 Republic of North Macedonia, Law on State Statistics (1997).
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It is important to note that in 2013 a special Law on Protection against Harassment in the
Workplace®® was adopted. In terms of the elements constituting harassment, the
definitions of the different types of harassment — psychological and sexual — are in line
with those in the directives. This legislation also outlaws instruction or incitement to harass.
The law is silent as to the grounds it covers for psychological harassment. For sexual
harassment, the ground - sex — is contained in the title of the type of harassment,
although without any clear guidance as to whether multiple grounds could also be
considered. It is important to note here that the legislature obviously intended to create a
distinction between harassment in the workplace and other activities that would not be
considered as such, including ‘any unjustified distinction during unequal treatment towards
the employee on any ground of discrimination which is prohibited and for which protection
is provided for in law’.8?

b)  Scope of liability for harassment

Where harassment is perpetrated by an employee, in North Macedonia the employer and/or
the employee may be held liable. Who will be held liable will depend on the complaint: who
the alleged victim of harassment identifies as the discriminator, as well as the details of
the case (most notably whether the individual has decided to first seek protection from the
employer or whether he/she has decided to go directly to a court/quasi-judicial body). It
is also worth noting that, under the provision on psychological harassment or *‘mobbing’ in
the Law on Labour Relations (Article 9-a), a group of people/employees can be held liable
for harassment as well. The Anti-Discrimination Law does not specify in any more detail
how liability is established beyond being identified by the alleged victim herself/himself.

The Law on Protection against Harassment in the Workplace applies to the field of
employment. The liability scope is the same as that one contained in the Law on Labour
Relations.®3

The liability for actions by third parties (tenants, clients, customers, etc.) seems to be
subject to judicial interpretation.

2.5 Instructions to discriminate (Article 2(4))
a) Prohibition of instructions to discriminate

In North Macedonia, instructions to discriminate are prohibited in national law. Instructions
are not defined. The Anti-Discrimination Law contains an article on invoking and inciting
discrimination, which also includes instructions to discriminate. Notably, this article states
that it considers as discrimination any activity that directly or indirectly invokes,
encourages, instructs or instigates another person to commit discrimination (Article 9).
The personal and material scope match the scope of the ADL - they apply to both natural
and legal persons, in the public and private sphere and in all fields of the life of society.

The 2018 Draft ADL does not propose any changes in relation to instructions to discriminate
(Article 9).

The Criminal Code also contains a prohibition on instructions to discriminate. Although its
articles do not include the specific term ‘instruction’, they do speak of instigating or
stimulating discrimination, notably when fuelling national, racial or religious hatred, discord
or intolerance, which will be considered a criminal offence (Article 319), or when spreading
racist and xenophobic materials through computer systems (Article 394-d).

81 Republic of North Macedonia, Law on Protection against Harassment in the Workplace (2013), Full title: Law
on Protection against Harassment in the Workplace (3akoH 3a 3awtnta o4 Bo3HeMupyBarbe Ha paboTHO
mecro) Official Gazette of the Republic of Macedonia No.79/2013.

82 Republic of North Macedonia, Law on Protection against Harassment in the Workplace (2013), Article 8(3).

83 Republic of North Macedonia, Law on Protection against Harassment in the Workplace (2013), Article 8(3).
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The law does not make specific reference to the liability of legal persons for such actions.
However, given the general clause that under the law a person is deemed to be any natural
or legal person, one could argue that this is a possibility.

An older case, reported to the equality body in 2013 by Sumnal (a CSO dealing with Roma
rights) remains of relevance in relation to instructions to discriminate.® A company that
was contracted by a major (now closed) supermarket located in one of the largest malls in
the country, instructed its sub-contracted company to ‘remove’ all employees of Roma
ethnic origin who worked in the food department. Although the instruction to discriminate
was evident, the case was found to be one of direct discrimination by the contracted
company and there was no deliberation on the element of instruction.

In North Macedonia, instructions do explicitly constitute a form of discrimination.8®
b)  Scope of liability for instructions to discriminate

In North Macedonia, the instructor and/or the discriminator are liable (Article 9, Anti-
Discrimination Law). This applies to both natural and legal persons. Who will be held liable
depends on the complaint - whom the alleged victim of discrimination identifies as the
potential discriminator.

The case of the contracted company being held responsible for direct discrimination
(mentioned above, in Section 2.5 (a)), did not involve a deliberation on the instruction.
Thus, although the instructor was held liable for discrimination, formally speaking, the case
was not classified under the category of instruction to discriminate.

The Criminal Code contains provisions making it a criminal offence to fuel national, racial
or religious hatred, discord or intolerance (Article 319; provides for one to ten years of
imprisonment) and to spread racist and xenophobic materials through computer systems
(Article 394-r; provides for one to ten years of imprisonment). It provides that the persons
committing the crimes will be held liable for the actions (including where the crime is
conducted through the media; Article 395-r (2)).

2.6 Reasonable accommodation duties (Article 2(2)(b)(ii) and Article 5
Directive 2000/78)

a) Implementation of the duty to provide reasonable accommodation for people with
disabilities in the area of employment

In North Macedonia, the duty to provide reasonable accommodation is included in the law
and is defined.

To begin with, it is worth mentioning that the Convention on the Rights of Persons with
Disabilities was signed and ratified in 2012. Under the Constitution the ratification of the
convention means that it has become part of domestic law. The Convention defines a failure
to make reasonable accommodation as a form of discrimination.

The Anti-Discrimination Law, which also applies in the field of employment, tackles the
issue of reasonable accommodation in two ways, first by defining adjustment of
infrastructure and services and second by defining discrimination against people with
disabilities, both considered to be forms of discrimination. It defines adjustment of
infrastructure and services as an act of undertaking appropriate measures, where needed
in a particular case, to enable a person with ‘mental’®® or physical disabilities to have access

84 Commission for Protection against Discrimination (Komucuja 3a 3awtuta og anckpmmmu+aguja) No.07-633/4
Association for Development of the Roma Community Sumnal vs Marcem DOO Skopje, 23 May 2013.

85 Republic of North Macedonia, Anti-Discrimination Law, 2010. Article 9.

86 Mental disability may be understood to include psychosocial disability and intellectual disability.
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to, participate in or advance in employment, unless such measures would impose a
disproportionate burden on the employer (Article 5(12)). This definition is similar in
wording to Article 5 of Directive 2000/78/EC, although it is limited to infrastructure and
service which makes it more narrow than the directive. It also does not define what would
be a disproportionate burden for employers or whether the availability of financial
assistance from the state is to be taken into account in assessing whether there is a
disproportionate burden. The second point is the definition of discrimination against people
with disabilities which states that:

‘Discrimination of persons with mental and physical impediment shall refer to
intentional disabling or hindered access to health protection, i.e. restriction of the
rights to health protection, regular medical treatment and medicinal products,
rehabilitation means and measures in accordance with their needs, restriction of the
right to marry and to create a family, and other marriage and family relations rights,
restriction of the right to education, work and labour relation rights’ (Article 8(1)
ADL).

The law also defines as discrimination the failure to undertake measures for the removal
of obstacles and limitations or the absence of measures for the adjustment of
infrastructure, space, use of publicly available resources or participation in public and social
life for people with *‘mental’ disabilities and physical disabilities (Article 8(2)). However, the
law does not go into this issue in any more detail.

The 2018 Draft ADL changes this approach. First, it adds a definition of reasonable®’
accommodation as:

‘necessary and appropriate modification and adjustment required in a particular case,
which is not a disproportionate or undue burden, aimed at ensuring the exercise or
enjoyment of all human rights and freedoms of persons with disabilities on an equal
basis with others.” (Article 4(4))

Secondly, the 2018 Draft ADL expands the definition of adjustment of infrastructure and
services to include goods and takes the emphasis away from employment, widening the
scope of the provision. It adds the following definition:

‘Access to infrastructure, goods and services means taking appropriate measures to
ensure that persons with disabilities have access, on an equal basis with others, to
the physical surroundings, transportation, information and communication, including
information and communication technologies and systems, other public facilities and
services in both urban and rural areas.’ (Article 4(5))

Thirdly, it does not include a special provision on ‘discrimination against persons with
disabilities’. However, in Article 6, where discrimination in general is defined, in a single
paragraph the law states the definition and continues, adding that: ‘This includes all forms
of discrimination, including not enabling reasonable accommodation and not enabling
accessibility of infrastructure, goods and services’ (Article 6). Thus, the proposal changes
nothing in relation to the scope of protection in relation to this ground.

The Law on Labour Relations does not specifically mention reasonable accommodation for
people with disabilities. The Law on Employment of People with Disabilities® also does not

87 The term used in the law might be better translated as ‘adequate accommodation’ rather than ‘reasonable
accommodation’.

88 Republic of North Macedonia, Law on Employment of Persons with Disabilities, 2008. Full title: Law on
Employment of Persons with Disabilities (3akoH 3a BpaboTtyBarwe Ha nHBanuaHu mya), Official Gazette of
Republic of Macedonia, No. 35/2008, 103/2008, 26/2009, 83/2009, 99/2009, 115/2010, 17/2011, 51/2011,
123/2012, 15/2013, 24/2013, 41/2014, 116/2014, 130/2014, 10/2015, 20/2015, 98/2015, 145/2015,
154/2015, 30/2016, 120/2016, 127/2016, 99/2018. Constitutional Court Decisions: U.no. 80-2008, U.no.
162-2008, U.no. 98-2011, U.no. 57-2013.
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contain a definition of reasonable accommodation, but it contains references to
accommodation-related measures for improving employment conditions and the conditions
for the execution of work duties of people with disabilities. The law establishes a duty on
the employer to provide for working space, equipment and other relevant conditions for
work and for the adaptation of the working environment (Article 7(2)). Measures
undertaken by employers to accommodate people with disabilities are subject to inspection
and employers can be fined, however, the law makes no special reference as to whether
the worker themselves can request that such measures be undertaken.

The Law on Employment of Persons with Disabilities requires adjustments to the workplace.
This should result in creating conditions allowing people with disabilities to work (Article
5). The way this obligation is formulated suggests that it goes beyond a general obligation
to provide accessible workplaces.

b) Practice

There are no legally established specific criteria to assess issues in relation to reasonable
accommodation such as the extent of the duty, what is a disproportionate burden, etc.
Further guidance on how to interpret ‘reasonable accommodation’ has not been provided
in case-law. It is not possible to know whether state financial assistance will be taken into
account when assessing whether there is a disproportionate burden.

C) Definition of disability and non-discrimination protection

In the Anti-Discrimination Law, disability is understood as ‘mental’ and physical disability,8°
however, this law does not go into more detail than this in defining disability. Thus, in the
context of reasonable accommodation, disability must be understood in the same way.

The 2018 Draft ADL adds to this a definition of ‘person with a disability’. Under Article 4
(3):

‘Person with disability shall mean any person having a long-term physical,
intellectual, ‘mental’ or sensory impairment, which in interaction with various social
barriers may prevent the person’s full and effective participation in society on an
equal basis with others.’

d) Duties to provide reasonable accommodation in areas other than employment for
people with disabilities

In North Macedonia, there is a duty to provide reasonable accommodation for people with
disabilities outside the employment field. The Anti-Discrimination Law deems
discriminatory a lack of measures undertaken for the removal of obstacles and limitations
or for the adjustment of infrastructure, space, use of publicly available resources or
participation in public and social life, including in education and training (Article 15(3)), for
people with ‘mental’ disabilities or physical disabilities (Article 8(2)).°° The article uses the
same formulation as is used in the field of employment.

8 psychosocial disability is not explicitly covered, thus suggesting a gap in the scope of disability protected

under the law. The analysis of the harmonisation of national legislation identified this gap and recommended
that a general term ‘disability’ remain in the law, in order to prevent limiting disability to intellectual
disability or physical disability. Source: Kotevska, B. (2016), Analysis of the harmonization of national
equality and non-discrimination legislation, Skopje, OSCE and CPAD.

%0 Ppsychosocial disability is not explicitly covered, thus suggesting a gap in the scope of disability protected
under the law. The analysis of the harmonisation of national legislation identified this gap and recommended
that a general term ‘disability’ remain in the law, in order to prevent limiting disability to intellectual
disability or physical disability. Source: Kotevska, B. (2016), Analysis of the harmonization of national
equality and non-discrimination legislation, Skopje, OSCE and CPAD.
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e) Failure to meet the duty of reasonable accommodation for people with disabilities

In North Macedonia, failure to meet the duty of reasonable accommodation does count as
discrimination.

The Anti-Discrimination Law classifies a lack of reasonable accommodation for people with
‘mental’ or physical disabilities as discrimination (Article 8(2)).°! However, the Law on
Employment of People with Disabilities does not include specific sanctions if proper
adaptations are not carried out. This failure is not considered to be discrimination. In
addition, the misdemeanour provisions in the Anti-Discrimination Law do not contain a
special provision on fines regarding lack of reasonable accommodation as per Article 8(2).

There is no exception for the shift of burden of proof rule for reasonable accommodation,
as lack of it is considered a form of discrimination, thus the same rules for shifting the
burden of proof should apply.

Although the 2018 Draft ADL does not include a provision mirroring Article 8(2) of the
current law, given that the Draft ADL includes a definition of reasonable accommodation in
Article 4(2), and of adjustments to infrastructure, goods and services in Article 4(5), it
should be understood that the failure to meet the duty of reasonable accommodation would
still count as discrimination.

f) Duties to provide reasonable accommodation in respect of other grounds

In North Macedonia, there is a legal possibility to provide reasonable accommodation in
respect of other grounds in the public and private sectors. However, most of the measures
that have been introduced thus far would be better defined as general adaptation measures
or positive action measures, rather than reasonable accommodation measures as
individualised measures to accommodate the needs of a specific person.

°1  Please see above footnote on psychosocial disability - the same explanation applies.
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3 PERSONAL AND MATERIAL SCOPE
3.1 Personal scope

3.1.1 EU and non-EU nationals (Recital 13 and Article 3(2) Directive 2000/43
and Recital 12 and Article 3(2) Directive 2000/78)

In North Macedonia, there are no residence or citizenship/nationality requirements for
protection under the relevant national laws transposing the directives. On provisions of
relevance for non-discrimination, the Constitution sets a requirement of citizenship in order
for a person to enjoy the protection of rights under the Constitution, including protection
against discrimination. Stricter conditions also apply to residents without Macedonian
citizenship with regard to employment and acquiring social protection.®? In other areas,
including self-employment, access to training and membership of workers’ organisations,
there is no legal restriction and there are no reports of less favourable treatment. With
regard to the Constitution, the approach implemented in practice gives foreign citizens the
opportunity to participate in the social and economic life of the country. No such
requirement exists under the Anti-Discrimination Law. Under the ADL,
undocumented/irregular migrants would also be protected.

The country is a candidate for EU membership. So far, the course of harmonisation of the
legislation has not reached the stage where provisions on distinctions between EU and non-
EU nationals are incorporated in laws. As yet, no clear plans have been made about how
this will be regulated. One sign of planned developments in this direction is that special
provisions have been inserted into the Law on Internal Affairs,®3 which regulate special
rules for EU citizens, with greatly eased procedures for short-term and long-term stay and
residence.

3.1.2 Natural and legal persons (Recital 16 Directive 2000/43)
a) Protection against discrimination

The personal scope of the Anti-Discrimination Law in North Macedonia covers natural and
legal persons for the purpose of protection against discrimination. It does not distinguish
between natural and legal persons for the purposes of protection against discrimination.
Article 2 of the Anti-Discrimination Law provides that the law is applied to both natural and
legal persons, while Article 5(9) defines a person as both a natural and legal person. Article
4 provides for the fields of discrimination covered by the law, adding that the law applies
to all natural and legal persons.

It should be noted, however, that the Constitution only includes citizens in the general
equality clause. The Constitutional Court’s practice is clear that human rights protection,
which also includes protection against discrimination, can be sought by natural persons
only.

b) Liability for discrimination

In North Macedonia, the personal scope of the Anti-Discrimination Law covers natural and
legal persons for the purpose of liability for discrimination. The ADL does not distinguish
between natural and legal persons for the purposes of liability for discrimination. Under
the ADL (Article 2), the law is applied to both natural and legal persons, as further
confirmed by Article 5(9), which defines a person as both a natural and legal person. Article
4 provides for the fields of discrimination covered by the law, adding that the law applies

92 Republic of North Macedonia, Law on Social Protection (2009), Article 15.

93 Republic of North Macedonia, Law on Internal Affairs (2014), Full title: Law on Internal Affairs (3akoH 3a
BHaTpewHn pabotn) Official Gazette of the Republic of Macedonia No. 42/2014, 116/2014, 33/2015,
5/2016, 120/2016, 127/2016, 142/2016, 190/2016, 21/2018, 135/2018.
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to all natural and legal persons. Fines for misdemeanours are divided between fines for
natural persons and for legal persons and vary in amount (Articles 42 to 45).

3.1.3 Private and public sector including public bodies (Article 3(1))
a) Protection against discrimination

In North Macedonia, the personal scope of national law covers the private and public
sectors, including public bodies, for the purpose of protection against discrimination. The
anti-discrimination law states that the law applies to all natural and legal persons (Article
2) and that it covers both the private and the public sector, including public bodies (Article
4).

b) Liability for discrimination

The personal scope of the Anti-Discrimination Law in North Macedonia covers both the
private and public sectors, including public bodies, for the purpose of liability for
discrimination (Article 4).

3.2 Material scope
3.2.1 Employment, self-employment and occupation

In North Macedonia, national legislation applies to all sectors of private and public
employment, self-employment and occupation, including contract work, self-employment,
military service and holding statutory office, for the five grounds.

The Anti-Discrimination Law applies to all sectors of public and private employment and
occupation (Article 4). Articles 6 to 11 of the Law on Labour Relations®* prohibit various
aspects of discrimination in labour relations and, in general, do not distinguish between
different types of actors (public or private, secular or religious). The Law states that it
regulates the labour relations of workers employed by the state, local government, public
institutions, public enterprises, institutes, foundations, organisations and other legal and
individual employers, unless another law determines otherwise.®>

Practically all major areas of public employment are also covered by the Law on
Administrative Servants,®® the Law on the Police,®” the Law on Defence®® and the Law on
Foreign Affairs®® with regard to the labour relations of employees of the respective
ministries. These do not contain anti-discrimination provisions, which means the provisions
from the Law on Labour Relations, as lex generalis, is applicable in this respect.

%4 Republic of North Macedonia, Law on Labour Relations (2005), Articles 6 to 11.

%5 Republic of North Macedonia, Law on Labour Relations (2005), Article 3.

%6 Republic of North Macedonia, Law on Administrative Servants (2014).

°7 Republic of North Macedonia, Law on the Police (2006), Full title: Law on the Police (3akoH 3a nonmuyujara),
Official Gazette of the Republic of Macedonia No. 114/2006, 06/2009, 145/2012, 41/2014, 33/2015,
31/2016, 106/2016, 120/2016, 21/2018, 64/2018. Article 96 and Republic of North Macedonia, Law on
Internal Affairs (2014).

°8 Republic of North Macedonia, Law on Defence (2001), Full title: Law on Defence (3ako+ 3a og6paHa),
Official Gazette of the Republic of Macedonia No. 42/2001, 5/2003, 58/2006, 110/2008, 51/2011,
151/2011, 215/2015, Constitutional Court Decision: U.br.37/2002, U.br.135/2001 and U.br.155/2001.

90 Republic of North Macedonia, Law on Foreign Affairs (2006), Full title: Law on Foreign Affairs (3axkoH 3a
HaasopelwHu pabotn), Official Gazette of the Republic of Macedonia No. 46/2006, 107/2008, 26/2013,
39/2014, 61/2015, 226/2015, Constitutional Court Decision: U.br.80/2006, U.br.225/2007.
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3.2.2 Conditions for access to employment, to self-employment or to occupation,
including selection criteria, recruitment conditions and promotion,
whatever the branch of activity and at all levels of the professional
hierarchy (Article 3(1)(a))

National legislation in North Macedonia prohibits discrimination in the following areas:
conditions for access to employment, self-employment or occupation, including selection
criteria, recruitment conditions and promotion, whatever the branch of activity and at all
levels of the professional hierarchy, for all grounds, in both the private and public sectors,
as described in the directives.

The Anti-Discrimination Law includes labour and labour relations in the public and private
sectors (Article 4), thus it should be read as including employment, self-employment and
occupation. It does not seem to deal differently with the private sector in this regard.

The general non-discrimination article in the Law on Labour Relations!®® encompasses
selection criteria, recruitment conditions, treatment at work, promotion, professional
training and other benefits, as well as ending employment. A specific ban on discrimination
in vacancy announcements is prescribed in the Law on Labour Relations.°* However, in
relation to access, both in that provision and the law overall, the protection against
discrimination for people with disabilities can be considered as being very weak because,
although the applicant is not obliged to submit a health certificate when concluding an
employment contract, the employer can send her or him for a medical examination.'%? The
only legal limitation is that the examination should be strictly and necessarily linked to the
specific post.

None of the provisions in the non-discrimination articles should be interpreted as
restrictions on the employer’s right to refuse to hire a person who does not meet the
occupational requirements in that particular field, as long as the measures are objectively
justified by a legitimate aim and the methods pursued are adequate and necessary.103

Conditions for access to employment and criteria for various professional activities in the
public sector are mostly determined by specialised laws.'%* However, no equivalent and
consistent approach or scope of protection is contained in these laws. Health status is
mentioned as a condition for employment in the Law on the Police, the Law on Army Service
and the Law on Administrative Servants.'%> The Law on Administrative Servants sets out
general conditions for employment as a civil servant, which aside from general health
capacity, also include citizenship, active knowledge of the Macedonian language, being at
least 18 years of age and having no criminal conviction in relation to conducting a
profession or duty (Article 31(1)).1%

The Anti-Discrimination Law does not distinguish between people who hold citizenship of
Macedonia and others for the purposes of protection against discrimination. However, the
above-stated citizenship criteria mean that migrants cannot access jobs in the public sector
on an equal footing. Given that one of the current exceptions under the ADL is that special
rights only for citizens are not deemed discriminatory, a national body is very unlikely to
find this distinction on grounds of citizenship to be discrimination. No research exists that
could supplement this finding with information as to how these conditions operate in
practice.

100 Republic of North Macedonia, Law on Labour Relations (2005), Article 6.

101 Republic of North Macedonia, Law on Labour Relations (2005), Article 24.

102 Republic of North Macedonia, Law on Labour Relations (2005), Article 25.

103 Republic of North Macedonia, Law on Labour Relations (2005), Article 8.

104 please note that when these laws do not regulate a matter in a specific way, the Law on Labour Relations
applies, as lex generalis. This includes on matters of discrimination, since the two laws mentioned here do
not contain provisions protecting against discrimination.

105 Republic of North Macedonia, Law on Administrative Servants (2014).

106 Republic of North Macedonia, Law on Administrative Servants (2014), Article 31(1).
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There is an established system of state inspection that conducts supervision of the
implementation of the Law on Labour Relations and of other laws and regulations for labour
relations, collective agreements and job contracts that regulate the rights and obligations
of the employee and the employer. Such inspections are carried out by the state body
responsible for labour inspection.1%”

3.2.3 Employment and working conditions, including pay and dismissals (Article

3(1)(c))

In North Macedonia, national legislation prohibits discrimination in: working conditions
including pay and dismissals, for all five grounds and for both private and public
employment.

Article 4 of the Anti-Discrimination Law covers the area of employment and labour
relations, thus it is to be considered to include pay and dismissals (it applies to both public
and private sector).

Aside from this law, the Law on Labour Relations contains a provision stating that for equal
work, workers should be equally paid. The only category explicitly mentioned is women, 108
however in the general provisions section, in Article 7(4), it explicitly states that
discrimination is prohibited on all grounds mentioned in Article 6 (which include all the
directives grounds) in relation to, inter alia, ‘working conditions, all rights from a labour
relation and in relation to such a relation, including equality of pay’.

The Law on Administrative Servants devotes a chapter — Chapter XIV — to salaries, without
mentioning equality of pay. It establishes the following as the main elements on which
salary is based: education level, level of working position, and years of experience.'®® No
case-law on this new law exists.

3.2.4 Access to all types and to all levels of vocational guidance, vocational
training, advanced vocational training and retraining, including practical
work experience (Article 3(1)(b))

In North Macedonia, national legislation prohibits discrimination in vocational training
outside the employment relationship, such as that provided by technical schools or
universities, or such as adult lifelong learning courses.

Article 4 of the Anti-Discrimination Law covers the area of employment and labour
relations, and includes education, thus it can also be interpreted to include access to
guidance and training, as per the directives.

Though not expressly using the wording of Article 3(1)(b) of Directive 2000/43, the
prohibitions against discrimination in access to vocational guidance, professional training,
continuing professional training and practical work experience are stipulated in the general
prohibition on discrimination in the Law on Labour Relations''® and in laws on different
stages of education. National legislation gives everyone equal rights to acquire higher
education and equal rights to lifelong learning.!!!

According to the newly adopted Law on Higher Education,!!? citizens of the country are
entitled to education at higher educational institutions in the country on equal terms. The

107 Republic of North Macedonia, Law on Labour Relations (2005), Article 256.

108 Republic of North Macedonia, Law on Labour Relations (2005), Article 108.

109 Republic of North Macedonia, Law on Administrative Servants (2014), Articles 85 to 97.

110 Republic of North Macedonia, Law on Labour Relations, 2005, Article 7.

111 Republic of North Macedonia, Law on Higher Education, 2018. Full title: Law on Higher Education (3akoH 3a
BMCOKOTO obpa3zoBaHue), Official Gazette of Republic of Macedonia, No. 82/2018. Article 3 (5, 9).

112 Republic of North Macedonia, Law on Higher Education, 2018, Article 6.
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approach to nationality is different and foreign nationals can use the principle of reciprocity
(meaning that if Macedonian students are given the same treatment as nationals in a
certain country, nationals of that country may study in Macedonia as if they were
Macedonian citizens). Other foreign nationals who cannot avail themselves of the principle
of reciprocity can study under terms established by the higher education institution.
Stateless persons enjoy the right to education on an equal footing with the citizens of the
country.

The selection of candidates by the university cannot be discriminatory on the grounds of
race, colour of skin, sex, gender, language, religion, political or other beliefs, ethnic,
national or social origin, property, birth, social position, disability, sexual orientation or
age.l13

The Law on Adult Education states that the aim of adult education is to provide an
opportunity for everyone in all adult groups to achieve their appropriate educational level
and enable them to acquire knowledge, skills and attitudes that will meet the requirements
of society and the labour market (Article 4).114

3.2.5 Membership of, and involvement in, an organisation of workers or
employers, or any organisation whose members carry on a particular
profession, including the benefits provided for by such organisations
(Article 3(1)(d))

In North Macedonia, national legislation prohibits discrimination in the following areas:
membership of and involvement in workers’ or employers’ organisations as formulated in
the directives for all five grounds and for both private and public employment. Article 4 of
the Anti-Discrimination Law covers membership of and activity in unions, political parties,
associations of citizens and foundations and other organisations based on membership.

The Law on Labour Relations only provides for the freedom of workers and employers to
establish and participate or not in the work of such associations.!!> There are no anti-
discrimination provisions related to the grounds of the directives. Having said that, it should
be also noted that mutatis mutandi the general anti-discrimination provision in the Law on
Labour Relations should be applicable to these situations as well. Following the same line
of reasoning, the provisions in the Anti-Discrimination Law would also be applicable.

3.2.6 Social protection, including social security and healthcare (Article 3(1)(e)
Directive 2000/43)

In North Macedonia, national legislation prohibits discrimination in social protection,
including social security and healthcare as formulated in the Racial Equality Directive.

According to the Constitution, the Republic provides for social protection and social security
of citizens in accordance with the principle of social justice, and it guarantees the right of
assistance to those who are infirm or unfit for work (Article 35).

The Anti-Discrimination Law provides for prohibition of discrimination in social security
(including social protection, pension insurance and health protection) (Article 4(3)). The
provision on the protected grounds is open-ended and explicitly lists racial and ethnic
origin, disability, belief and age. Sexual orientation is not explicitly mentioned in this
provision. However, as discussed in Section 7, there are no issues in practice as to reading

113 Republic of North Macedonia, Law on Higher Education, 2018, Article 149 (3).

114 Republic of North Macedonia, Law on Adult Education, 2008. Full title: Republic of North Macedonia, Law on
Adult Education (3akoH 3a o6pa3oBaHune Ha Bo3pacHuTe), Official Gazette of the Republic of Macedonia
No.07/2008, 17/2011, 51/2011, 74/2012, 41/2014, 144/2014, 146/2015, 30/2016, 64/2018; Constitutional
Court Decision: U.no. 46/2008.

115 Republic of North Macedonia, Law on Labour Relations, 2005, Articles 183, 184, 185, 198.
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sexual orientation in the open-ended provision. There has not been an instance where a
case of discrimination was rejected for claiming discrimination on grounds of sexual
orientation.

The general and specific provisions on prohibition of discrimination in social services are
also listed in the Law on Social Protection;!!® racial and ethnic origin and disability are
protected as grounds, while belief, age and sexual orientation are not. According to the
Law on Social Protection, the ban is related to both public institutions for social care and
private institutions.''” Protection in cases of discrimination in the field of social care is
covered by the potential for the ‘applicant or user of social protection to seek protection
from the competent authority’.118 In cases of discrimination, there is a shift of the burden
of proof''® and financial sanctions of EUR 3 000-5 000 are envisaged.'?0

The Law on Health Protection defines, as one of the basic principles of the provision of
healthcare, the principle of equity, which it defines through the prohibition of
discrimination. Notably, in Article 9, the law states that discrimination is prohibited in the
provision of healthcare on grounds of race, sex, age, nationality, social origin, religion,
political or other belief, property status, culture, language, type of illness, ‘mental’*?! or
physical disability.'?? It does not include sexual orientation as one of the protected grounds,
but it could be included pending judicial interpretation. Article 2 of the Law on Health
Insurance states that health insurance is mandatory for all citizens on the principles of
‘comprehensiveness, solidarity, equality and effective use of resources under conditions
determined by Law’.1%3

The Law on the Protection of Children also has articles on discrimination.'?* In addition to
definitions of direct and indirect discrimination, specific measures are included for the
protection of children and their parents or guardians when applying for social care.
However, the procedure is so complicated that it is very unlikely that these articles will be
used in practice (especially because the whole procedure should be carried out by the
potential victims without any institutional help).

a) Article 3.3 exception (Directive 2000/78)
The national legislation does not include any exemptions from payments of any kind made

by state schemes or similar, including state social security or social protection schemes,
relying on the exception allowed in Article 3(3), Directive 2000/78.

11
11
11
11
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Republic of North Macedonia, Law on Social Protection, 2009, Article 21.

Republic of North Macedonia, Law on Social Protection, 2009, Article 20.

Republic of North Macedonia, Law on Social Protection, 2009, Article 22.

Republic of North Macedonia, Law on Social Protection, 2009, Article 23.

Republic of North Macedonia, Law on Social Protection, 2009, Article 254.

121 Includes intellectual and psychosocial disability.

122 Republic of North Macedonia, Law on Health Protection, 2012. Full title: Law on Health Protection (3akoH 3a
3apascTBeHa 3awTtuTta), Official Gazette of Republic of Macedonia, No. 43/2012, 145/2012, 87/2013,
164/2013, 39/2014, 43/2014, 132/2014, 188/2014, 10/2015, 61/2015, 154/2015, 192/2015, 17/2016,
37/2016. Constitutional Court Decisions: U.no. 59/2012, U.no. 69/2012, U.no. 101/2014.

Republic of North Macedonia, Law on Health Insurance (3ako+ 3a 3gpascTBeHoTO ocurypyBare), 2000. Full
title: Republic of North Macedonia, Law on Health Insurance (3akoH 3a 34paBCTBEHOTO OCUrypyBar-€e),
Official Gazette of the Republic of Macedonia No. 25/2000, 34/2000, 96/2000, 50/2001, 11/2002, 31/2003,
84/2005, 37/2006, 18/2007, 36/2007, 82/2008, 98/2008, 6/2009, 67/2009, 50/2010, 156/2010, 53/2011,
26/2012, 16/2013, 91/2013, 187/2013, 43/2014, 44/2014, 97/2014, 112/2014, 113/2014, 188/2014,
20/2015, 61/2015, 98/2015, 129/2015, 150/2015, 154/2015, 192/2015, 217/2015, 27/2016, 37/2016,
120/2016, 142/2016 n 171/2017; Constitutional Court Decision: U.n0.85/2000, U.no0.173/2000,
U.no.37/2001, U.no0.60/2006, U.n0.40/2007, U.n0.167/2006, U.n0.45/2006, U.no. 199/2008,
U.no.109/2009, U.no0.185/2009, U.no.112/2011.

124 Republic of North Macedonia, Law on the Protection of Children, 2013. Full title: Law on the Protection of
Children (3axoH 3a 3awTtnta Ha geuyara), Official Gazette of Republic of Macedonia, No. 23/2013, 12/2014,
44/2014, 144/2014, 10/2015, 25/2015, 150/2015, 192/2015, 27/2016, 163/2017. Articles 12, 13, 14, 15.
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3.2.7 Social advantages (Article 3(1)(f) Directive 2000/43)

In North Macedonia, national legislation prohibits discrimination in relation to social
advantages as formulated in the Racial Equality Directive.

The Constitution states that the Republic provides for social protection and social security
for citizens in accordance with the principle of social justice. It guarantees the right to
assistance to those who are infirm or unfit for work. It also provides for particular protection
for people with disabilities and ensures that their involvement in the life of society is
possible,125

Social advantages are stipulated by law. For instance, the Law on Social Protection
envisages that, due to age and disability, beneficiaries of social financial assistance are
relieved of the obligation to carry out public service duties for a duration of up to 90 days. 26
This law also contains a general anti-discrimination provision (Article 20) and an article
defining direct and indirect discrimination (Article 21). Discrimination in the area of social
advantages is also likely to be unlawful under the Anti-Discrimination Law, the material
scope of which includes ‘social security, including the area of social protection, pension and
disability insurance, health insurance and health protection’ (Article 4(1), line 3) and ‘other
areas determined by law’ (Article 4(1), line 10). Albeit not containing a special anti-
discrimination provision specifically concerning social advantages, it is safe to conclude
that the legal framework implicitly upholds the concept of non-discrimination with regard
to the social advantages.

3.2.8 Education (Article 3(1)(g) Directive 2000/43)

In North Macedonia, national legislation prohibits discrimination in: education as
formulated in the Racial Equality Directive.

Under the Anti-Discrimination Law, discrimination is prohibited in the educational process,
at all levels and in all forms, both private and public. All directive grounds are explicitly
listed in the provision on protected grounds, apart from sexual orientation. Aside from the
Anti-Discrimination Law (Article 4(2)), laws that regulate primary!?” and secondary!?8
education also prohibit discrimination. Primary and secondary education is compulsory in
the country. The legislation covers the directives’ grounds of race or ethnic origin and belief
(political and religious), while disability, age, sexual orientation and belief (other aspects)
are missing. The 2018 Law on Higher Education foresees prohibition of discrimination in
the student selection process on all of the grounds contained in the directives.'?®

125 Constitution of the Republic of North Macedonia, 1991 and subsequent amendments, Article 35.

126 Republic of North Macedonia, Law on Social Protection, 2009, Article 55.

127 Article 2 of the Law on Primary Education states: ‘Every child has the right to primary education. (2)
Discrimination on the grounds of sex, race, colour, national, social, political, religious, property and social
background in realisation of the rights of education and primary education, as defined by this Law are
prohibited.” Source: Republic of North Macedonia, Law on Primary Education, 2008. Full title: Law on
Primary Education (3akoH 3a ocHoBHOTO 0bpa3oBaHue), Official Gazette of Republic of Macedonia, No.
103/2008, 33/2010, 116/2010, 156/2010, 18/2011, 51/2011, 100/2012, 24/2013, 41/2014, 116/2014,
135/2014, 10/2015, 98/2015, 145/2015, 30/2016, 127/2016, 67/2017, 64/2018; Constitutional Court
Decisions: U.no. 212/2008, U.no. 202/2008, U.n0.234/2008, U.no0.226/2008.

128 Republic of North Macedonia, Law on Secondary Education, 1995. Full title: Law on Secondary Education
(3akoH 3a cpegHoTo obpa3zoBaHue), Official Gazette of Republic of Macedonia, No. 44/1995, 24/1996,
34/1996, 35/1997, 82/1999, 29/2002, 40/2003, 42/2003, 67/2004, 55/2005, 113/2005, 35/2006,
30/2007, 49/2007, 81/2008, 92/2008, 33/2010, 116/2010, 156/2010, 18/2011, 42/2011, 51/2011,
6/2012, 100/2012, 24/2013, 41/2014, 116/2014, 135/2014, 10/2015, 98/2015, 145/2015, 30/2016,
127/2016, 67/2017, 64/2018; Constitutional Court Decisions: U.no. 355/1995, U.no. 210/2000, U.no.
83/2003, U.no. 31/2005, U.no. 102/2005, U.no. 226/2008, Article 3.

129 Republic of North Macedonia, Law on Higher Education, 2018, Article 149(3).
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a) Pupils with disabilities

In North Macedonia, the general approach to education for pupils with disabilities does
raise problems.

Aside from the ADL, which applies to the field of education and disability as a ground, the
laws that regulate primary!3° and secondary!3!' education prohibit discrimination and
although they do not cover disability as a ground for discrimination, they include specific
articles dealing with the education of children with disabilities. In this sense, a parent of a
child with ‘special educational needs’ has the right to enrol the child at primary school,
except in cases where the ‘special educational needs’ of the child are such that the child
should be taught in a specialised primary school. Also, students with special educational
needs are to be provided with appropriate conditions for acquiring basic education and life
skills in regular and special primary schools and are entitled to individual assistance for the
acquisition of primary education.!32

The manner and conditions for the enrolment of students with special educational needs
in primary schools is determined by the Minister of Education, on a proposal of the Bureau
for Development of Education (an independent body within the ministry).33 According to
Macedonian legislation there is specialised primary education for children with disabilities
and special schools are considered equivalent to state schools.3* In general, children are
enrolled in these special schools instead of being enrolled in mainstream schools (as
discussed below).

The 2018 Law on Higher Education!3®> does explicitly prohibit discrimination on the ground
of disability, but in relation to the selection of students.'3® This is not a particular treatment
of disability, but it is the approach to non-discrimination contained in the law. Namely, no
single general provision on non-discrimination is included in the law. In addition to this,
there are articles establishing that special benefits for students with disabilities should be
established within the statutes of the higher education institutions,!3” that students with
disabilities should be exempted from payment of tuition fees,!3® and that they can be
awarded other benefits by the university (without further stating what these might be).13°
Any curriculum which is to be especially developed for students with disabilities is
developed by the Bureau for Development of Education.49

At present, the dominant practice seems to be segregated education of children with
disabilities, rather than their inclusion in mainstream schools. This can be confirmed by the
practice of children being taken out of primary education at the request of parents among
other things, because of resistance on the part of teaching staff to teaching children with
disabilities and because of bullying by other children.!4! According to the Law on Primary

13
13
13
13
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Republic of North Macedonia, Law on Primary Education, 2008, Article 2.

Republic of North Macedonia, Law on Secondary Education, 1995, Article 3.

Republic of North Macedonia, Law on Primary Education, 2008, Article 6.

Republic of North Macedonia, Law on Primary Education, 2008, Article 51.

134 Currently, there are four primary schools for students with moderate intellectual disabilities; one elementary
school for children with more severe intellectual disabilities; a primary school for blind and visually impaired
children; a primary school for deaf and hearing impaired children; a primary school for students with serious
physical disabilities; two secondary schools for students with moderate intellectual disabilities; a school for
blind and partially blind students; a school for deaf and hard of hearing students; 80 special classes for
pupils in regular primary schools; and two day care centres for young people with moderate or severe
combined disabilities. These schools have a total of about 1,700 students on their rolls. Please see: Republic
of North Macedonia, Law on Primary Education, 2008, Article 186.

Republic of North Macedonia, Law on Higher Education, 2018, Article 7.

Republic of North Macedonia, Law on Higher Education, 2018, Article 149 (3).

Republic of North Macedonia, Law on Higher Education, 2018, Article 27 (4).

Republic of North Macedonia, Law on Higher Education, 2018, Article 128 (1).

Republic of North Macedonia, Law on Higher Education, 2018, Article 150.

Republic of North Macedonia, Law on Higher Education, 2018, Article 30.

141 Open the Windows (2015), Holistic report on persons with disabilities in Macedonia (Xonuctnyku n3seLuTaj
3a imuarta co nornpevyeHoct Bo MakenoHuja) (Otvorete gi prozorcite, 2015), p.22.
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Education, children with disabilities are entitled to shorter class time, a smaller number of
children per class and the engagement of specialists. However, both the Holistic Report on
Persons with Disabilities in Macedonia,'*? produced by the Open the Windows project, and
the 2013 Ombudsperson’s information report on the inclusion of children with disabilities
in education!*?® (which followed the 2006 special report)'** confirm that the implementation
of the standards prescribed in the law is problematic. The Holistic Report underlines that
the practical application of legal provisions entails a lot of problems and obstacles that do
not allow for the provision of adequate and equal access to education for children with
disabilities, thus exercising the right to education often results in discrimination.!4>

There are separate secondary schools for children with ‘special needs’.1#¢ Secondary school
students with ‘special educational needs’ are educated under adjusted programmes for job
training.!*” Open the Windows aims to promote assistance technology for children with
disabilities from primary school.*® There are no specific articles that regulate the education
of children with disabilities in ordinary secondary schools. However, this does not mean
that children with disabilities are integrated into the education (thus the lack of special
provisions). In fact, it is the opposite. If the students fall within the category of students
with ‘special educational needs’, they cannot enrol in mainstream secondary schools.

An encouraging development which is expected to assist in dealing with segregation
practices is that the 2018 Draft ADL, if adopted as proposed, will include segregation as a
separate form of discrimination. The proposal defines segregation as ‘physical separation
of a person or a group of persons on grounds of a discrimination ground without a
legitimate or objectively justified aim’ (Article 12).

b) Trends and patterns regarding Roma pupils

In North Macedonia, there are specific patterns (whether legal or societal) in education
regarding Roma pupils, such as segregation.

The Ombudsperson recently published the results of research on the inclusion of Roma
following the Roma Decade, looking at the current situation and the challenges. The
research was conducted in 2018 and covers the period 2005-2015. Education is one of the
areas it covers. The largest number of Roma pupils enrolled in primary and secondary
schools was in 2008/2009 (10 187 pupils enrolled in primary school and a high percentage
(95 %) of those in the final year of primary school continuing their education into
secondary school),'*® whereas the smallest numbers for primary school were in 2015/2016
(8,785) and for secondary school in 2013/2014 (with only 35 % of those in the final year
of primary school continuing their education into secondary school). The percentage of
children not enrolled in primary school varied over the years, with the average being 30 %.
The average drop-out rate is 6-8 %. The drop-out rate was the highest in 2014/2015 with
an average of 17 % from all nine grades (15t to 9t grade) and the drop-out rate from 8%

142 Holistic report on persons with disabilities in Macedonia, 2015.

143 Ombudsperson of the Republic of Macedonia (2013), Information from the Ombudsperson on the inclusion
of children with disabilities in primary and secondary special schools (MH@opmaumnja 3a cocTojbata co
BKJTy4eHOCTa Ha Aeuarta co rnocebHun notpebu BO OCHOBHUTE U CpeaHuTe nocebHu yumamwTa), available at:
http://ombudsman.mk/upload/documents/2013/Izvestaj-Posebni%20ucilista-2014.pdf.

144 Ombudsperson of the Republic of Macedonia (2006), Special report by the Ombudsperson on the inclusion
of children with disabilities in education (lMocebeH n3BeLwTaj Ha HapoAHUOT PaBobpaHUTEs 3a BKJTy4YeHOCTa
Ha geuarta co nocebHu noTpebn Bo obpazoBaHmeTo), available at:
http://ombudsman.mk/upload/documents/Posebni%20potrebi%20na%20decatal%20-mak.pdf.

145 There are cases of children with disabilities not being admitted to regular primary education or in some
other cases these children were admitted at first, but after a certain period they were expelled, thus leaving
their parents to cope with the children on their own. Teachers themselves have problems dealing with these
children because they are not trained adequately to work with them and to find the most appropriate
methods for including children with special needs in school activities.

146 Republic of North Macedonia, Law on Secondary Education, 1995, Article 43.

147 Republic of North Macedonia, Law on Secondary Education, 1995, Article 50.

148 OQpen the Windows website: http://openthewindows.org.

149 Please note that, as of this school year, secondary school became mandatory in the country.
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to 9t grade representing 53 % of all students who dropped out. The Ombudsperson does
not provide a possible interpretation for this.

As for secondary school, after a steady growth in the number of Roma students enrolled
in secondary school in the period 2005-2012, as of 2013, the numbers start to drop. For
illustration, the number of Roma students enrolled in secondary schools was: 1 220 in
2005/2006, 1 628 in 2009/2010, 1 717 in 2013/2014 and 1 420 in 2015/2016). The
average drop-out rate for secondary education is 15 %, but this rate seems to be falling
(in 2016/2017 it reached 4 %). On average, 39 % of Roma students who finish high school
enrol in higher education (the largest percentage for enrolment in higher education being
51 % in 2009/2010 and the lowest being 37 % in 2015/2016).1>°

The Strategy on Roma 2014-2020 (the successor to the 2005 Roma strategy), was adopted
in 2014.1°1 Like its predecessor, this strategy also has education for Roma as a priority.
The strategy highlighted the following concerns with regard to the situation of the Roma
population (of relevance for education): the poor economic and social position of a
significant number of Roma families; the high percentage of children not attending
preschool education; the small number of children attending elementary education; lack
of adequate conditions in the homes; economic exploitation of children; lack of sufficient
knowledge of the Macedonian language; a high number of children dropping out of
education; and a lack of awareness for the need of education.!>? Eight Roma information
centres were established to support the implementation of the strategy and to monitor,
inter alia, the situation on the ground.!>3

Segregation of Roma pupils continues to be a burning issue. According to the strategy,
some parents of Roma origin intentionally enrol their non-disabled children in special
schools for children with moderate intellectual disabilities where they can learn crafts. The
reasons for this include the fact that it is much easier for the children to complete these
schools and find employment.!>* Segregation often occurs in the process of education.
However, in spite of humerous inspections and public statements, no sanctions have been
imposed in relation to segregation in schools.>®

However, the many studies published on the issue of Roma education in the country, and
on segregation in particular, paint a more nuanced picture. Studies available so far, such
as the Open Society Institute (OSI) report,'>® Roma Education Fund reports,'>” Macedonian
Helsinki Committee and the ERRC report,'>® a UNICEF 2008 situation analysis!>® and a

150 Ombudsperson (2018), Roma inclusion following the Roma Decade - state of affairs and challenges
(MHKNY3Mja Ha PomuTe no 3aBpluyBaH-€TO Ha [ekagaTta Ha Pomute — TekoBHa cocTojba v npean3suuym),
http://ombudsman.mk/upload/documents/2018/Prezentacija-Inkluzija%20Romi-Vrabotuvanje-
07.11.2018.pdf.

151 There are also several policy documents targeting Roma women. For more, please see MLSP website at:
http://mtsp.gov.mk/?1temID=6FC822BBA79A61429117F41943673AE4.

152 Strategy on Roma 2014-2020, 2014; Full title: Ministry of Labour and Social Policy (MunuctepcTBo 3a Tpya u
coymjanHa noamtmka), ‘Strategy on Roma 2014-2020' (Crpareruja 3a Pomnute 2014-2020)
http://mtsp.gov.mk/content/word/Roma%?20Strategy%20in%20Macedonia%202014-2020.docx.

153 For more information on the Roma Information Centres, please see Ministry of Labour and Social Policy
website: http://mtsp.gov.mk/?ItemID=16963527D912DC41B48380E0B6034274.

154 Strategy on Roma 2014-2020, 2014.

155 Strategy on Roma 2014-2020, 2014.

156 Open Society Institute (2007), Equal access to quality education for Roma, Volume 2: Croatia, Macedonia,
Montenegro and Slovakia, www.opensocietyfoundations.org/sites/default/files/equal 20071218.pdf.

157 Roma Education Fund (2007), Advancing education of Roma in Macedonia,
www.romaeducationfund.hu/sites/default/files/publications/macedonia report.pdf.

158 Referenced in this report:
http://insoc.org.mk/files/MC civil%?20society%20monitoring%20report MC web.pdf.

159 UNICEF (2008), Children in FYR Macedonia - A situation analysis,
www.unicef.org/tfyrmacedonia/MK SITAN ENG.pdf.
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2009 segregation in education analysis,'®® a CPAD 2014 report,'®! an Institute of Human
Rights REF-supported 2013 study'®? and a Foundation Open Society Macedonia 2015
analysis, 63 have all reached very similar conclusions on segregation and enrolment
barriers. They find that the most significant problems in Roma education are similar to
those faced by Roma throughout the Western Balkans. Critical'®* issues include low
enrolment, poor performance and a high drop-out rate for Roma children, combined with
in-school segregation and discrimination, referral to special schools, restricted access to
preschool education and a lack of support for further education.%>

A case was filed with the CPAD by the Helsinki Committee of the Republic of Macedonia in
2011 regarding the segregation of Roma children in schools in Bitola. After breaching all
possible procedural deadlines, the CPAD finally decided this case in September 2014 and
the applicants received the decision in December 2014. CPAD did not find discrimination
on grounds of ethnicity in the case, nor did it find segregation. The CPAD actually found
the situation to be a result of the parents’ choice to enrol their children in a specific primary
school, however it failed to state on what it based its argument and bluntly added that it
‘further supports this argument’ with a report from a person from another state institution
who claimed that this process is one of ‘natural segregation’.166

Although it had deliberated on this case for over three years, the CPAD added a surprisingly
short elaboration of its opinion, the majority of which consists of a bullet point list of 14
letters/requests that it sent and received while processing the case, one of which is a rather
vague explanation of proceedings which states, ‘numerous phone calls on the case topic
with relevant sides and numerous meetings on the case topic’. There is no further
elaboration as to whom the CPAD talked to or with whom and when they met and what
was discussed and possibly decided. It also disregards reports on Roma children in
education and on segregation in education, including a statement from the director of the
primary school saying that the parents of children from other ethnicities, although living in
the school’s region, choose to register their children in other primary schools in order to
avoid sending them to school with Roma children.'®” Interestingly enough, at the same
time that the CPAD adopted this opinion, it was working on a study on segregation of Roma
pupils, which was published in November 2014 and found the following: ‘In the period from
2010 to 2014, a high level of segregation of Roma children is noticeable in both regular
and special schools, and in regular and special classes, which represents an indirect
systemic and long-lasting discrimination’ (emphasis added).!68

160 UNICEF (2009), Multiculturalism and interethnic relations in education (MyaTukynTypaan3mMoT u
MeryeTHUYKnTE 04HOCHM BO 06pa3oBaHneTo), www.unicef.org/tfyrmacedonia/New MKVersionsm2(3).pdf.

61 CPAD (2014), Segregation of Roma children in education
http://eprints.ugd.edu.mk/16407/1/Reserach%200n%20Roma%?20segregation MK%2BAL.pdf.

162 Tnstitute of Human Rights (2013), Breaking the wall of silence,
www.ihr.org.mk/uploads/publications pdf/diskriminacijaromi.pdf.

163 Foundation Open Society Macedonia (FOSM) (2015), Segregation of Roma in education in Macedonia
(Skopje).

164 Other important issues range from general living conditions, to discrimination and clear examples of
segregation (including making Roma children sit in the back rows in classes, complaints by parents of other
ethnicities that they do not want their children to study with Roma children, even reporting getting lower
grades with explicit comments by the teacher that the grade is lower because the student is of Roma ethnic
origin). Source: Institute on Human Rights (2013), Breaking the wall of silence,
www.ihr.org.mk/uploads/publications pdf/diskriminacijaromi.pdf.

165 Roma Education Fund (2007), Advancing education of Roma in Macedonia,
www.romaeducationfund.hu/sites/default/files/publications/macedonia report.pdf.

166 Commission for Protection against Discrimination (Komucuja 3a 3awtuta o4 AnckpuMmmHaymja), Opinion of
the Commission for Protection against Discrimination, 5 September 2014,
www.kzd.mk/sites/default/files/dokumenti/mislenja/2014/etn pripadnost/07-80.%2005.09.2014.pdf.

167 Commission for Protection against Discrimination (Komucuja 3a 3awtuta o4 AMckpumuHaymja), Opinion of
the Commission for Protection against Discrimination, 5 September 2014,
www.kzd.mk/sites/default/files/dokumenti/mislenja/2014/etn pripadnost/07-80.%2005.09.2014.pdf.

168 CPAD (2014), Segregation of Roma children in education
http://eprints.ugd.edu.mk/16407/1/Reserach%200n%20Roma%?20segregation MK%2BAL.pdf.
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In January 2017, graffiti containing racists slurs were written over the walls of a primary
school in Bitola (town in the south of the country), where 80% of the pupils are Roma (the
same school as referred to above). The school was quick to remove the graffiti which
(luckily) were written over the weekend, so that pupils were not be exposed to the
messages when they came to classes on the Monday morning. The Macedonian Helsinki
Committee (MHK) raised a criminal claim against an unknown perpetrator for the case; as
yet no progress on the case has been reported.16°

The MHK, together with a Roma NGO, IRIZ, raised another case with the Ombudsperson
of possible segregation in relation to a high school in Skopje. They noted that the students
of Roma origin at the Arseni Jovkov high school were frequently concentrated in one or
two classes and were seldom placed in a mixed class. In addition, the numbers of Roma
students in this mixed school were dropping after Shaip Jusuf High School opened in the
Roma municipality of Shuto Orizari. The opening of this school was part of a larger
programme for renovating existing high schools and expanding the network of high schools
in order to increase the accessibility of secondary education, which is otherwise mandatory
in the country. Since there was no high school in Shuto Orizari, it was built and opened as
part of this programme. The Ombudsperson did not find segregation, as there were mixed
classes in the first school and as students were free to choose where they wanted to enrol
(and to move from one class to another), and some chose to enrol or move to a school
close to where they live (the second school). It did, however, state that should the trend
continue it might indicate hidden discrimination.”°

Following the 2016 case of five CSOs'’! which, supported by the OSCE Mission to Skopje,
submitted (and lost) an actio popularis claim of Roma segregation in education against
the Government,'’? the Institute for Human Rights (IHR) and the European Roma
Rights Centre (ERRC) attempted another actio popularis claim on Roma pupils’
segregation in state primary education. They claimed direct and indirect discrimination
against Roma pupils which resulted in the creation of segregated classes and schools.
However, the court rejected the claim because it lacked express consent from an
individual who believed they had been discriminated against.!”® Following a complaint
by the CSOs, the higher court confirmed the decision of the lower court, stating that,
when it comes to personal rights, agreement cannot be implied but must be proven
(which, again, defies the purpose of actio popularis).t’4

An encouraging development in relation to segregation is that the 2018 Draft ADL, if
adopted as proposed, will include segregation as a form of discrimination. The proposal
defines segregation as ‘physical separation of a person or a group of persons on grounds
of a discrimination ground without a legitimate or objectively justified aim’ (Article 12).

189 Macedonian Helsinki Committee (2017), ‘Hate speech in Gjorgji Sugarev Primary School in Bitola’ (fosop Ha
oMpa3za BO OCHOBHOTO yuunuiute [opru Cyrapes Bo butona), MHK website,
www.mhc.org.mk/announcements/521#.WwSd5C-Z08o.

170 TRIZ (2017), ‘IRIZ and the Helsinki Committee file a case with the Ombudsperson on segregation of Roma
students’ (MPU3 n XesncnHLKM KOMUTET CO NpeTcTaBka 4o HapoaHnoT npaBobpaHuTen 3a cerperaymja Ha
yyeHnumn Pomu), IRIZ website, https://iriz.org.mk/vpu3-n-xencnHLKN-KOMUTET-CO-NPETCTaBK/.

71 NGO KHAM Delcevo, Open Society Foundation Macedonia (FOSM), Macedonian Helsinki Committee (MHK),
Institute for Human Rights (IHR) and European Roma Rights Centre (ERRC).

172 0On this, see the 2017 edition of this report.

173 Court of First Instance Skopje, Case No. M4-932/17, Institute for Human Rights (IHR) and the European
Roma Rights Centre (ERRC) vs Ministry of Education, Bitola Municipality, Gjorgji Sugarev Primary School
and Todor Angelevski Primary School (28 March 2018).

174 Court of Second Instance Skopje, Case No. MK-3165/18, Institute for Human Rights (IHR) and the
European Roma Rights Centre (ERRC) vs Ministry of Education, Bitola Municipality, Gjorgji Sugarev Primary
School and Todor Angelevski Primary School (13 July 2018).
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3.2.9 Access to and supply of goods and services which are available to the public
(Article 3(1)(h) Directive 2000/43)

In North Macedonia, national legislation prohibits discrimination in access to and supply of
goods and services as formulated in the Racial Equality Directive. The Anti-Discrimination
Law includes access to goods and services in the fields of the law’s implementation (Article
4), and applies to all the grounds of the directives and more (Articles 3 and 5(3)), except
for sexual orientation which is not explicitly included in this article or the law, although, as
Article 3 is an open-ended provision and includes ratified international treaties as well as
other grounds established under law, there is space to seek protection on this ground as
well. It is also important to note that Article 11, which is part of the chapter on forms of
discrimination, establishes that ‘disabling or limiting the use of goods and services by
persons or groups of persons on any of the grounds established in Article 5, point 3 of this
law is discrimination’. The law has a special article on discrimination against people with
‘mental’ and physical disabilities (Article 8). It enumerates a number of areas in which this
prohibition applies, including goods and services explicitly in relation to health services. It
also states that reasonable accommodation measures, by way of adapting infrastructure
and space, will not be considered to be discrimination.

The 2018 Draft ADL, if adopted as proposed, will not include a separate article where failure
to adapt goods or services to meet the needs of a person with disabilities is considered as
a separate form of discrimination. However, in Article 6, where discrimination in general is
defined, in a single paragraph the law states the definition and continues that: ‘This
includes all forms of discrimination, including not enabling reasonable accommodation and
not enabling accessibility of infrastructure, goods and services’ (Article 6). Thus, although
the law no longer has a separate article on this, it keeps the approach to explicitly state
that not enabling reasonable accommodation is discrimination in all fields of life, which is
arguably a wider scope than the current provision (discussed above).

a) Distinction between goods and services available publicly or privately

There are no specific articles forbidding discrimination concerning goods and services
available to the public that make a distinction between the goods and services available to
the public and those available privately.

The Law on Consumer Protection!’> notes that a merchant providing public services
through a distribution network must allow users to join and use the network and e-services
under non-discriminatory, previously known and agreed conditions.’® There are no specific
grounds for discrimination mentioned.

The equality body continues to deal with this field, as it did in previous years.’” In 2018,
Bairska Svetlina, an NGO dealing with Roma rights, filed a case with the CPAD on behalf
of F. J. claiming discrimination on the ground of ethnic affiliation and skin colour (Article 3,
ADL) in access to goods and services (Article 4, ADL) because he was not allowed to enter
a pool in Bitola. The applicant and the NGO presented their statements which showed it
was probable that discrimination had occurred. This also included documentation of other

175 Republic of North Macedonia, Law on Consumer Protection (3axkoH 3a 3awTtuta Ha rnotTpouysaumte), 2004.
Full text: Republic of North Macedonia, Law on Consumer Protection (3akoH 3a 3awwTtnta Ha
noTpowyBaymnte), Official Gazette of the Republic of Macedonia No. 38/2004, 77/2007, 103/2008, 24/2011,
164/2013, 97/2015, 152/2015, 140/2018.

176 Republic of North Macedonia, Law on Consumer Protection, 2004, Article 119.

77 One of the cases initially processed by the equality body, and later (March 2015), taken to court, concerned
accessibility of pavements for persons with disability in the town of Delcevo. Both the equality body and the
Delcevo court of first instance found discrimination. Commission for Protection Against Discrimination
(Komucmja 3a 3awtuta og auckpumuHauymja) (2015), 2014 Annual Report of the Commission for Protection
Against Discrimination, p.14, www.sobranie.mk/materialdetails.nspx?materialld=d93111d8-975d-471e-
be2c-e07a2df372f3; Primary Court Delcevo (OcHoBeH cya Henyeso), Judgment P-4. no. 14/2014 (20 March
2015).
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instances where Roma people were not allowed to enter this particular pool. On this basis,
the CPAD shifted the burden of proof and asked the legal person managing the pool to
respond. The communication from the CPAD twice failed to be delivered, on grounds of an
incomplete address. The CPAD went on to conclude that there had been discrimination. It
recommended to the legal person to apply equal treatment and reminded them of the laws
in force which prohibit direct and indirect discrimination on a number of grounds (here the
CPAD repeated Article 3).178

A similar case was reported in 2017, but this time in relation to disability. When calling to
enquire about time slots and logistics for taking her child with disabilities to a pool in
Skopje, a mother was told that people with disabilities were not allowed in the pool. She
reported this on social media. Following public outrage about prohibiting the disabled
child’s entrance to the pool, the director of the pool issued a statement saying that the
entrance to the pool and all its facilities were not accessible, so they could not guarantee
the safety of people with disabilities. No adjustments have been made to make the pool
physically accessible. This case has been taken to court and is still pending at the time of
writing of this report.17°

3.2.10 Housing (Article 3(1)(h) Directive 2000/43)

In North Macedonia, national legislation prohibits discrimination in the area of housing as
formulated in the Racial Equality Directive. The Anti-Discrimination Law clearly states that
housing is an area to which the law applies (Article 4(5)); it explicitly includes all the
grounds of the directives except for sexual orientation, which is not explicitly included in
the article or the law, although, as Article 3 is an open-ended provision that includes ratified
international treaties as well as other grounds established under law, there is space to seek
protection on this ground as well. However, a prohibition of discrimination (with regard to
any of the protected grounds) is not included in the Law on Housing, which deals specifically
with selling or renting a piece of land or a building for housing purposes or illegal forced
evictions.

Under Article 104 of the Law on Housing,® a regulatory commission was established with
a mandate, inter alia, to prevent discrimination in the field of housing.!®! However, the
provision does not contain any further explanations as to protective mechanisms, nor does
it mention grounds of discrimination. Disability is only mentioned insofar as the manager
of a building should know the standards and norms for accessibility for persons with
disabilities in a residential facility (Article 19(12)) (under the same article, this can also be
taken as imposing an obligation on her/him to initiate court procedures against the builders
for improper and incomplete execution of the appropriate actions).

The Law on Housing neither requires nor promotes the availability of housing that is
accessible to the elderly. The article on types of apartments contains a special provision
defining housing units for elderly and incapacitated people as units where such tenants get
24-hour assistance from an institution under the condition that these are architecturally
adjusted as apartments for elderly people (Article 7(3)). However, it does not go beyond
providing for the possibility of establishing such a unit and there is further clarification of
the issue. No assessment on the implementation of or compliance with this provision has
yet been conducted.

178 Case No. 08/259 - Bairska Svetlina. v Pool "Srce Dovledzik”, CPAD (case on file with author; opinion not
dated).

179 Information provided in personal correspondence to the author of this report.

180 Republic of North Macedonia, Law on Housing (3axkoH 3a gomysare), 2009. Full title: Republic of North
Macedonia, Law on Housing (3akoH 3a gomyBar-e), Official Gazette of the Republic of Macedonia No.
99/2009, 57/2010, 36/2011, 54/2011, 13/2012, 55/2013, 163/2013, 42/2014, 199/2014, 146/2015,
31/2016, 64/2018; Constitutional Court Decisions: U.no. 246/2009, U.no.14/2010.

181 Republic of North Macedonia, Law on Housing, 2009, Article 104.
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a) Trends and patterns regarding housing segregation for Roma

In North Macedonia, there are patterns of housing segregation and discrimination against
Roma people. In 2008, according to the most recent data available, Roma people were
primarily concentrated in 10 municipalities and the Roma population was usually
concentrated in one part of the town, ¥ with 95 % of Roma living in towns, while only 5 %
live in villages.'® About 70 % of Roma do not have any proof of ownership of their
property.

An earlier (2008) report'® on the conditions of housing and health in the Roma community,
which provides the most robust and primary data to date, states that Roma families often
live in informal settlements on the outskirts of urban centres, which further obstructs their
access to basic social services. They live in badly built, sub-standard houses, without in-
house water supplies and sanitation. Data show that 7.25 % of families live in improvised
houses built from non-construction materials (cardboard, nylon, tin, plastic, etc.), 29.5 %
in dilapidated and montage houses and only 63 % in solid-construction houses.!®> More
than 10 % of the families don’t have access to any kind of water supply. The sewerage
conditions are extremely bad, with an estimate of 50 % of families having no access to
proper solutions for the discharge of sewage and waste water.18¢

In general, while many Macedonians were found to live in privately-owned apartments
(former state-owned public housing that was made available for sale), some 15 to 25 %
of the population lived in about 100 informal urban settlements.!8” According to the same
source, 95 % (or 47 408) of Roma live in informal settlements located on the peripheries
of Macedonia’s cities. These settlements are typified by higher levels of unemployment,
crime, illiteracy, juvenile delinquency, drug abuse and other social problems, all of which
can negatively affect children’s social development.’188

There are no official statistics on racist incidents and discrimination in housing against
Roma. However, the media and NGOs report cases of institutional violence and assault
against Roma,® particularly police raids and evictions (after the Roma are accused of
residing in unlawfully built buildings), that deprive the Roma of their housing and do not
provide them with alternative accommodation.!°0

182 CRPRC Studiorum and Mesecina (4PUC Cryanopym u MeceunHa) (2008), Report on the condition of housing
and health among the Roma Community in Macedonia, www.studiorum.org.mk/?p=41.

183 Samet Skenderi (2014) JomMyBarbe Ha poMUTE M coumjasiHa MHTerpaumja Bo Penybivka MakegoHuja
(Housing of Roma and social integration in the Republic of Macedonia). p.7.

184 This is still the most relevant report on housing of Roma. The 2018 research by the Ombudsperson largely
reiterates the findings of the 2008 study. Cf. Ombudsperson (2018), Roma inclusion following the decade on
Roma - State of affairs and challenges (MHk1y3uja Ha PomuTte ro 3aBpLuyBar-€TO Ha [ekagaTta Ha Pomute —
TexkoBHa cocTojba n npeanssuym), http://ombudsman.mk/upload/documents/2018/Prezentacija-
Inkluzija%20Romi-Vrabotuvanje-07.11.2018.pdf.

185 Roma houses are small, planned to serve only elementary needs, with housing space of less than 5 m? per
member for more than 50 % of the families. About 40 % of families live in shared houses. Only 16 % of the
houses have a toilet and bathroom in the house; 77 % of families use a toilet in the yard and 58 % use a
tap in the yard.

186 CRPRC Studiorum and Mesecina (4PUC Cryanopym u MeceunHa), Report on the condition of housing and
health among the Roma Community in Macedonia, www.studiorum.org.mk/?p=41.

187 UNICEF (2008), Children in FYR Macedonia - A situation analysis,
www.unicef.org/tfyrmacedonia/MK SITAN ENG.pdf.

188 UNICEF (2008), Children in FYR Macedonia - A situation analysis,
www.unicef.org/tfyrmacedonia/MK SITAN ENG.pdf.

18 National Roma Centrum (HauuoHaneH pomcku LueHTap) Report to the Committee on Economic, Social and
Cultural Rights of the United Nations (V3BewTaj 0 KOMUTETOT 3@ EKOHOMCKU, COLMJaIHN U KyATYpPHU rpasa
Ha ObegnHeTute Hauymm), www.nationalromacentrum.org/mk/publikacii/istrazuvanja/izvestaj-do-komitetot-
za-ekonomski/; Kanal 5, ‘Discoteque Kalipso prohibits entrance to Roma’ (Bo guckorekarta Kaaunco Bo
BbepoBo e 3abpaHet Bne30T 3a Pomute) (Cache); Al, ‘Entrance banned for Roma at the New Aqua Park’
(3abpaHer Bne3 3a Pomu Bo HoBnoT AkBa napk) (31 July 2013).

190 Helsinki Committee for Human Rights of the Republic of Macedonia (2014), Assessment of the progress of
the Roma Decade (llpoyeHka Ha HarnpegoKoT Ha AeKaaaTa Ha poOMUTE),
www.mhc.org.mk/?ItemID=3DE4E8C7F50F194281021DB76FAD9E1E.
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In 2016, the ERRC initiated a case against the country before the ECtHR on Article 3, Article
8, Article 14 in conjunction with Articles 3, 8 and 10, and Article 13 in conjunction with
Articles 3 and 8.1°! This case'®? concerns the eviction of over 120 Roma people from the
Poligon settlement in Skopje. They are very poor people, living in an informal settlement
and some of them have been there for many years. Their houses have been torn down
many times before being repeatedly rebuilt. The Government destroyed their homes and
the local water pump. In a month that was full of storms and floods, these people were left
in the open air without a roof over the heads. The ERRC reports that they were offered
accommodation in a shelter centre, but that there was not have enough space (and it was
already notorious for its cramped, degrading conditions and inter-ethnic violence). The
ERRC did not succeed in securing interim measures but the case is pending.?3

191 ERRC in the case of Bekir and others v. Macedonia (8 November 2016)
www.errc.org/cms/upload/file/application-eviction-bekir-and-others-v-macedonia-november-2016.pdf.

192 The status of the case still remains as ‘communicated’ only: Bekir and Others v Macedonia, HUDOC,
http://hudoc.echr.coe.int/eng?i=001-167970.

193 ERRC in the case of Bekir and others v. Macedonia (8 November 2016)
www.errc.org/cms/upload/file/application-eviction-bekir-and-others-v-macedonia-november-2016.pdf.
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4 EXCEPTIONS
4.1 Genuine and determining occupational requirements (Article 4)

In North Macedonia, national legislation provides for an exception for genuine and
determining occupational requirements.

The Anti-Discrimination Law contains a general clause stating that difference of treatment
that is based on a characteristic related to any of the discriminatory grounds will not
constitute discrimination if, by reason of the nature of the particular occupational activities
concerned or of the context in which they are carried out, such a characteristic constitutes
a genuine and determining occupational requirement, provided that the objective is
legitimate and the requirement does not overstep the level necessary for implementation
(Article 14(2)). This is in line with the directives.

The 2018 Draft ADL amends the overall approach to the exceptions to the non-
discrimination norm. In Article 7, entitled ‘Measures and actions which are not
discrimination’ it provides a definition of affirmative action, and prescribes that different
treatment of Macedonian citizens compared to others and the genuine and determining
occupational requirement (which replicates the current Article 14(2)) will not be considered
to be discrimination.

Article 8 of the Law on Labour Relations'®* uses wording on exemptions from occupational
requirements in the context of access to labour, which corresponds to the language of
Article 4 of Directive 2000/43/EC. Notably, the law states that

‘it will not be considered discrimination making a difference, exclusion or giving
priority, when the nature of the work is such or the work is performed in such
conditions that the characteristics contained in Article 6 of this law are essential and
decisive conditions for performing the work, providing that the objective to be
achieved is justified and the requirement has been carefully considered.’t%>

Although a careful consideration of the requirement (ogmeper) is not the same as being
proportionate (nponopuuoHaner), there is room to interpret it as such. However, from the
publicly available data it cannot be concluded whether such an interpretation has been
applied in practice.

The grounds covered by the Law on Labour Relations are broader than the protected
grounds of the two directives and the differences in treatment in cases of determining
occupational requirements need not only be based on the five grounds mentioned in the
directives, but can cover all protected grounds.!°¢

4.2 Employers with an ethos based on religion or belief (Article 4(2) Directive
2000/78)

In North Macedonia, national law provides for an exception for employers with an ethos
based on religion or belief. Paragraph 1 (3, 4) of Article 14 of the ADL states that the
following will not constitute discrimination:

‘3) the different treatment of persons on the basis of religion, belief, sex or other
characteristics related to an occupation carried out in religious institutions or
organisations when, according to the nature of the relevant occupation or activity, or

194 Republic of North Macedonia, Law on Labour Relations, 2005.

195 Republic of North Macedonia, Law on Labour Relations, 2005, Article 8.

1% The directives’ grounds of race, belief, disability, age and sexual orientation are all covered, and the Law on
Labour Relations goes beyond them in an open-ended list: sex, health condition, membership of a trade
union, social origin, position of the family, property or other personal circumstances.
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due to the requirements under which the religion is exercised, belief, sex or other
characteristics represent an essential and decisive requirement from the point of view
of the institution or the organisation, when the aim is legitimate and the requirement
iS necessary;

4) the different treatment of persons on the basis of religion, belief, sex or other
characteristics in regard to education and training for the aims of an occupation
related to the relevant religion;’

While the exception on religion or belief itself is in compliance with Directive 2000/78, the
fact it extends beyond these grounds is not. However, under this same law it does not
constitute discrimination if members of legally registered'®” churches and religious
communities (this also applies to NGOs, political parties, trade unions and other
organisations) act in accordance with their belief (Article 14(5)), which goes beyond
religion and into the realm of any belief which they might have in their founding and
internal acts, programmes or statutes. Considering the broad nature of this exception, it
cannot be considered to be in line with the directive.

As stated in the above section, with the 2018 Draft ADL, if adopted as proposed, the overall
approach to the exceptions to the non-discrimination norm will be amended. Affirmative
action, different treatment of Macedonian citizens compared to others and the genuine and
determining occupational requirement (which replicates the current Article 14(2)) will be
considered as ‘Measures and actions which are not discrimination’ (Article 7 of the 2018
Draft ADL). The exceptions for ethos-based organisations (Article 14, para.1 (3-5)) will be
repealed under the new ADL.1%8

The Law on the Legal Position of Churches, Religious Communities and Religious Groups?!®®
contains no specific articles on employment and labour relations. Other laws also do not
include specific provisions on exemptions for employers with an ethos based on religion or
belief. However, in the exemptions from prohibition of discrimination in the Law on Labour
Relations there is sufficient space for churches, religious communities and groups to be
exempt in accordance with Article 4(2) of Directive 2000/78 (Article 8).

- Conflicts between rights of organisations with an ethos based on religion or belief and
other rights to non-discrimination

In North Macedonia, there are specific provisions or case-law in this area relating to
conflicts between the rights of organisations with an ethos based on religion or belief and
other rights to non-discrimination.

However, these provisions are not in the Anti-Discrimination Law. The laws that regulate
the founding and eligible activities of associations (civil society organisations and
foundations,?%° as well as religious communities and religious groups) regulate this issue,
stating that an association will cease to exist if it engages in such actions contrary to the
Constitution and laws and violates other people’s rights, which includes the right to non-
discrimination. The Anti-Discrimination Law contains no such anti-conflict provision. It
should be noted, however, that it would not constitute discrimination if members of
religions registered under the law (this also applies to NGOs, political parties, trade unions

197 There have been issues with registration; these were grounded in inter-religious disputes rather than in
discrimination by one religion against another. The most notable cases in this regard would be the cases of
VraniSkovski and of the Bektasi community. For more on religious freedom in Macedonia, see:
www.state.gov/documents/organization/256427.pdf.

198 The draft ADL was adopted after the cut-off date for this report.

199 Republic of North Macedonia, Law on the Legal Position of the Church, Communities of Faith and Religious
Groups (3akoH 3a npaBHa nonoxba Ha UpkBa, BEpCKa 3agHunua n peanrnosHa rpyna), 2007. Official Gazette
of the Republic of Macedonia No. 113/07.

200 Republic of North Macedonia, Law on Associations and Foundations (3akoH 3a 3apyxeHuja u ¢poHgaumm),
2010, Article 4. Official Gazette of the Republic of Macedonia No.52/2010, 135/2011, 55/2016.
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and other organisations) act in accordance with their belief (Article 14(5)). This would
mean that it excuses these members even if, in doing so, they are discriminating on the
grounds mentioned in Article 3. However, there is no case-law on this provision yet. It also
declares that it will not constitute discrimination if marriage, unmarried couples’
relationships (‘out-of-wedlock partnerships’) and family are regulated exclusively as
heterosexual unions i.e. of one man and one woman (Article 14(6) of the Anti-
Discrimination Law).

The 2018 Draft ADL foresees a new approach to the exceptions. It narrows down the list
of exceptions to three ‘measures and actions which will not be considered as
discrimination’, including genuine and determining occupational requirement, affirmative
action and different treatment of Macedonian citizens. All other exceptions, present in the
law currently in force, will no longer exist if the draft law is adopted as proposed.

In the Law on the Legal Position of Churches, Religious Communities and Religious Groups,
there are no specific articles related to such conflicts. So far there is no case-law on the
issue. However, the Macedonian Orthodox Church and the Islamic Religious Community
very clearly expressed their opinions that sexual orientation should not be mentioned in
the anti-discrimination legislation during the debate for the 2010 ADL.2°! In addition, the
end of 2010 saw an initiative on their behalf to open a cycle of constitutional changes that
should, in their words, strengthen the traditional form of the family, but which are clearly
intended to target homosexuals. Notably, these changes state that marriage is the union
of one woman and one man, as well as inserting provisions that will limit the possibility for
homosexuals to adopt children. The draft amendments to the Constitution, which entered
parliamentary procedure and proposed a definition of marriage as the union of one man
and one woman, as well as the mandatory registration of unmarried couples (‘out-of-
wedlock partnerships’) defined in the same manner, were not adopted by the Parliament.
Thus, this issue is, for now, closed.

Both these religious communities, joined by others, have opposed the 2018 Draft ADL too,
again because of sexual orientation.?92 Activists and allies?3 have spoken out against this
block in Parliament, claiming that the reason why the law is being blocked in Parliament is
the letter from the religious communities. MPs also raised personal religious beliefs in the
parliamentary procedure as grounds for their refusal to allow the law to pass to the next
stage in Parliament. This letter has not yet been released to the public.

- Religious institutions affecting employment in state funded entities

In North Macedonia, religious institutions are not permitted to select people (on the basis
of their religion) or to hire or to dismiss individuals from a job when that job is in a state
entity or in an entity financed by the state. However, there was an attempt in that direction
with the introduction of religious education into state elementary schools. Without any legal
basis, the two main religious groups - the Macedonian Orthodox Church and Islamic
Religious Community - selected the teachers. However, the Constitutional Court, acting
upon a petition by NGOs, declared the introduction of religious education null and void.?%4

201 Pnevnik newspaper, ‘Oriented towards sexual discrimination’ (‘OpueHTupaHmn KoH cekcyasHa
anckpummHayumja’) (only available in print).

202 Although outside of the scope of this report, it is worth mentioning that the opposition was rallied around
sexual orientation and gender identity.

203 Civil Media, ‘Andonovski: The VMRO-DPMNE and DUI blockage of the Anti-discrimination Law is scandalous’
(AHgoHoBcku: bnokagata Ha BMPO-AINMHE v [JYW Ha 3aKOHOT NpoTuUB ANCKPUMUHALM]a € CKaHaas103Ha (),
available at: https://civilmedia.mk/andonovski-blokadata-na-vmro-dpmne-i-dui-na-zakonot-protiv-
diskriminatsija-e-skandalozna/?fbclid=IwAR1f36ebbDTPV-64a S5WVUPTVLgzh8Fp-tgXmHITgwmv-
QyQgCb8IRFUICM; Prizma, ‘Orvel’s state of discrimination’ (OpBenoBcka Ap>xaBa Ha ANCKpUMUHaumjaTta),
available at: https://prizma.mk/kolumni/orvelovska-drzhava-na-diskriminatsijata/.

204 Constitutional Court, Decision U.No. 202/2008, (15 April 2009).
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https://prizma.mk/kolumni/orvelovska-drzhava-na-diskriminatsijata/

4.3 Armed forces and other specific occupations (Article 3(4) and Recital 18
Directive 2000/78)

In North Macedonia, national legislation provides for an exception for the armed forces in
relation to age (Article 3(4), Directive 2000/78). There is no specific disability exception,
but there is a general health and physical condition requirement.

The Law on Army Service establishes different age limitations and disability is a ground for
losing military status. Professional soldiers must not be older than 26 years of age?°> at
the day of the closing of the recruitment advert. The contract is renewable every three
years up to a maximum age of 45.29 Junior officers must not be older than 25 years of
age (or 33 years of age, depending on experience, qualifications, as well as previous status
in the armed forces, if any),?%” or senior officers older than 30 years of age when entering
the Army (or 35 years of age if coming to the senior officer position from a junior officer
position).2% The upper limit for civilian personnel is 40 years of age. The retirement age
for active military and civilian personnel is 25 years of pension insurance, of which 15 have
been spent in army service (if this has not been fulfilled and army service has ended the
Ministry of Defence must provide for further employment or education to allow the person
to accumulate the years necessary to reach retirement age).2%°

After 45 years of age, professional soldiers will be transferred to an appropriate position in
the central state or municipal administration, under a contract with an unlimited duration.
There is a retroactive application for this provision, according to which it also applies to
professional soldiers whose army service ceased under the law previously due to reaching
the maximum age limit of 35 or 38 years of age, if they have unemployed status up to
31 December 2013.210

As noted above, there is no specific disability exception, but there is a general health and
physical condition requirement. As they stand, the Army’s specific requirements in relation
to health and good physical condition are substantial barriers for people with disabilities to
enter the Army.?!! As noted in the 2015 analysis on the harmonisation of the national
equality legislation, the medical check-up that is mandatory for issuing a certificate of
fulfilment of these criteria includes checking the nervous system and ‘mental condition’,
‘mental disorders’ in the family (including epilepsy), eyesight and hearing, personal habits
and physical injuries — one of the rulebooks even includes notes on tattoos as part of this
assessment. This is documented in detail in the above-mentioned 2015 analysis, which
identifies a number of provisions that include a general health condition as a discriminatory
criterion, meaning that this criterion is a cross-cutting discriminatory issue, preventing
access to public service.?!?

Even if the disability is a result of army service it would still lead to loss of military status.
The best scenario is that the person could remain as a member of civilian personnel,
retaining the salary received and rank held prior to the health degradation (or would drop
one rank down, if the same rank could not be awarded).?!3 An extra three days of vacation
are provided for personnel with a disability or someone taking care of a disabled child.?'4

205 Republic of North Macedonia, Law on Army Service (3akoH 3a ciyx6a Bo apmmjata), 2010, Article 36. Full
title: Republic of North Macedonia, Law on Army Service (3akoH 3a ciyx6a Bo apmujata), Official Gazette of
the Republic of Macedonia No. 36/2010, 23/2011, 47/2011, 148/2011, 55/2012, 29/2014, 33/2015,
193/2015, 71/2016; Constitutional Court, Decision: U.n0.60/2010, (22 September 2010).

206 Republic of North Macedonia, Law on Army Service, 2010, Articles 40, 42, 43.

207 Republic of North Macedonia, Law on Army Service, 2010, Articles 34 and 35.

208 Republic of North Macedonia, Law on Army Service, 2010, Article 32.

209 Republic of North Macedonia, Law on Army Service, 2010, Article 220 (paragraph 2).

210 Republic of North Macedonia, Law on Army Service, 2010, Articles 40-a, 40-6.

211 Republic of North Macedonia, Law on Army Service, 2010, Articles 31 and 202-210.

212 See Table 3 in: Kotevska B. (2016), Analysis of the harmonization of national equality and non-
discrimination legislation, Skopje, OSCE and CPAD.

213 Republic of North Macedonia, Law on Army Service, 2010, Article 78.

214 Republic of North Macedonia, Law on Army Service, 2010, Article 98 (para.2).
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Ethnicity is dealt with in law in several respects, all of which rest on the constitutional
principle of equitable and just representation which, simply put, means that the
representation of each ethnic group needs to be equal to the percentage of the population
found in the census. People belonging to minorities should be adequately and fairly
represented in the Army, providing that they are duly trained and competent.2!> Public job
advertisements need to be published in, inter alia, at least one newspaper printed in a
language used by at least 20 % of the population in the country.?'® With regard to the
oath, the document to be signed is in both Macedonian and the language of that
individual.?”

4.4 Nationality discrimination (Article 3(2))
a) Discrimination on the ground of nationality

In North Macedonia, national law includes exceptions relating to difference of treatment
based on nationality. The Constitution does not clearly distinguish between nationality (in
the meaning of state citizenship) and ethnic affiliation. The Constitution states that,

‘The citizens of the Republic of North Macedonia have citizenship of the Republic of
North Macedonia [and it declares] the free expression of national identity [as] a
fundamental value'.?8

However, in later articles, nationality, rather than ethnicity, is mentioned as a ground of
discrimination (Articles 9, 20, 54 and 110). The words ethnic and ethnicity are not
mentioned in the Constitution at all. The Constitution makes it clear that the rights and
freedoms enshrined in it are reserved for citizens and that a foreigner enjoys freedoms and
rights guaranteed by the Constitution only under conditions regulated by law and
international agreements. In this context, the term discrimination on grounds of nationality
in Macedonian law actually refers to ethnic discrimination.

In North Macedonia, nationality as a term can be interpreted to have two meanings.
Nationality understood as citizenship?!® (a legal tie with a state) is explicitly mentioned as
a protected ground in national Anti-Discrimination Law (Article 3).22° Nationality
understood as origin from another country is not covered by the Anti-Discrimination Law.
An example of an ‘origin from another country’ would be ‘national minorities’ as per the
Framework Convention on National Minorities of the Council of Europe.

b) Relationship between nationality and ‘racial or ethnic origin’

Nationality??! understood as origin from another country is not covered by the Anti-
Discrimination Law. However, nationality understood as citizenship, that is as the legal link
of a person with a certain country, is part of the grounds covered by the Anti-Discrimination
Law (Article 3).222 Although not explicitly referred to, the same would be true for stateless
persons.

215 Republic of North Macedonia, Law on Army Service, 2010, Article 30 (para.5).

216 Republic of North Macedonia, Law on Army Service, 2010, Article 39 (para.2).

217 Republic of North Macedonia, Law on Army Service, 2010, Article 7 (para.2).

218 Constitution of the Republic of North Macedonia, 1991 and subsequent amendments, Articles 4 and 6.

219 The ground of citizenship can be used to protect stateless persons.

220 However, please see the exceptions in relation to nationality mentioned in Section 4.4 (b).

221 On the dilemma as to the possible issues which may arise in practice from this, please see this article by
Christopher McCrudden on the Bulgarian case of Chez which is relevant since Bulgaria also has these
nuances in the meaning of ‘nationality’: www.equalitylaw.eu/downloads/3867-european-equality-law-
review-1-2016.

222 However, please see the exceptions in relation to nationality mentioned below.
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The lack of clarity deepens in some laws that refer to nationality and ethnicity as different
grounds for discrimination.??3 No definition is provided, which also adds to the confusion of
the terms, since in some laws the term ‘national belonging’ is used.??* The courts
consistently use the terms ‘foreigner’ and 'foreign' when referring to nationals of another
country.

4.5 Work-related family benefits (Recital 22 Directive 2000/78)
a) Benefits for married employees

In North Macedonia, it would not constitute unlawful discrimination in national law if an
employer only provided benefits to those employees who are married.

Macedonian legislation does not mention the right of employers to provide benefits solely
to a certain category of employees (such as those married or with children). However, the
constitutional provision under which the Republic provides particular care and protection
for the family??®> could be interpreted as opening space for, inter alia, such privileges?26
Although this has not been claimed in practice yet. An addition to this argumentation is
the provision that is part of an article on unequal treatment that will not be considered as
discrimination, in the Anti-Discrimination Law, which includes the regulation of the family,
marriage and unmarried couples (‘out-of-wedlock partnerships’) as limited to opposite-sex
partners (Article 15(6)).

As discussed above, the 2018 Draft ADL does not retain the problematic long lists of
exceptions contained in Articles 14 and 15 of the Anti-Discrimination Law currently in force.
Should this law be adopted, the above-noted issue caused by the current exception will no
longer be present under the law.

b) Benefits for employees with opposite-sex partners

In North Macedonia, it would not constitute unlawful discrimination in national law if an
employer only provided benefits to those employees with opposite-sex partners. Same-sex
partnership is not recognised under Macedonian legislation, while the Law on Family and
Marriage clearly states that marriage is a union between a man and a woman and the same
applies for unmarried couples recognised under this law (which refers to cohabitating
opposite-sex partners living in a relationship akin to marriage). There has not been a case
on these issues. Moreover, the Anti-Discrimination Law provides, as part of the article on
unequal treatment that will not be considered as discrimination, the regulation of the
family, marriage and ‘out-of-wedlock partnerships’ as limited to opposite-sex partners
(Article 15(6)). A 2015 analysis of the harmonisation of the national equality and non-
discrimination legislation against international standards and of the harmonisation at the
national level with the comprehensive Anti-Discrimination Law raises the issue of
inequalities in relation to out-of-wedlock partnerships as well as to partnerships and
marriages of same-sex couples. It notes that limiting partnerships solely to opposite-sex
couples is discriminatory and not in line with the ECHR and the practice of the ECtHR.?%”

The 2018 Draft ADL does not retain the problematic long lists of exceptions contained in
Articles 14 and 15 of the Anti-Discrimination Law currently in force (see discussion above,

223 For example, Article 3 of the Law on Voluntary Fully Funded Pension Insurance and Article 20 of the Law on
Social Protection.

224 Article 6 of the Law on Primary Education and Article 6 of the Law on Labour Relations.

225 Constitution of the Republic of North Macedonia, 1991 and subsequent amendments, Article 40.

226 1t should be borne in mind here that, although family is not defined in the Constitution, it is defined in the
Law on Family as a community of parents and children and/or other relatives, provided that they live in the
same household (Article 2(1); Law on Family).

227 Kotevska, B. (2016), Analysis of the harmonization of national equality and non-discrimination legislation,
Skopje, OSCE and CPAD.
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in Section 4.1). Should this law be adopted, the above-noted issue caused by the current
exception will no longer be present under the law.

4.6 Health and safety (Article 7(2) Directive 2000/78)
a) Exceptions in relation to disability and health/safety

In North Macedonia, there are no exceptions in relation to disability and health and safety
(Article 7(2), Directive 2000/78). The anti-discrimination legislation does not provide for
specific exceptions in relation to disability in the context of health and safety regulations
similar to the provisions of Article 7(2) of Directive 2000/78. However, the general
exception of objective and justified limitation, allowed for by Article 8 of the Law on Labour
Relations, could be applicable.

This article states that,

‘it will not be considered discrimination making a difference, exclusion or giving
priority, when the nature of the work is such or work is performed in such conditions
that the characteristics contained in Article 6 of this law are essential and decisive
conditions for performing the work, providing that the objective to be achieved is
justified and the requirement has been carefully considered.’??®

However, aside from this, issues of dress or personal appearance (turbans, hair, beards,
jewellery, etc.) are not subject to special regulations in relation to health and safety,
meaning that general provisions and principles in deciding a discrimination case will apply.

The Law on Labour Relations does not specify exceptions in relation to health and safety
on any other ground, thus the legitimacy and proportionality test indicated in the Law on
Labour Relations would be applicable for exceptions based on dress codes or religious
tenets (Article 8). However, the law does provide for other health-and-safety-related
special protective measures in relation to employees under 18 years of age, as well as for
older employees??® (over 57 years of age for women and 59 years of age for men). The
protection encompasses hours of work, night work, work in special conditions and
supplementary vacation (for workers under 18) and prohibition of overtime work and night
shifts (for older workers), as well as other special measures provided in this and other
laws.?3% There are also exceptions for protective measures related to pregnancy and
parenting.?3!

4.7 Exceptions related to discrimination on the ground of age (Article 6 Directive
2000/78)

4.7.1 Direct discrimination

National law in North Macedonia provides for specific exceptions for direct discrimination
on the ground of age. The Anti-Discrimination Law contains a provision that is in line with
the test required in Article 6 of Directive 2000/78 (Article 14(9)). The Law on Labour
Relations does not mention specific exceptions concerning discrimination on the ground of
age that relate to the wording of Article 6 of Directive 2000/78. However, the general
exception laid out in Article 8 of the Law on Labour Relations could be used to justify such
discrimination. The Law on Labour Relations could be interpreted more widely to give the
employer the option of setting specific conditions connected with the age of the employee.
It states that at the time of signing the contract the applicant is obliged to submit evidence

228 Republic of North Macedonia, Law on Labour Relations, 2005, Article 8.

229 Republic of North Macedonia, Law on Labour Relations, 2005, Chapter XV.

230 See Republic of North Macedonia, Law on Labour Relations, 2005, Chapter XIII: Protection of Workers under
18 Years, and Chapter XV: Special protection of older workers.

231 Republic of North Macedonia, Law on Labour Relations, 2005, Article 161.
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to the employer of capability to fulfil the terms of the contract (Article 26). This provision
applies regardless of the age of the applicant. The health condition criteria have been
challenged as possibly discriminatory on grounds of disability as well, in the context of
public employment.?32

a) Justification of direct discrimination on the ground of age

In North Macedonia, national law provides for justifications for direct discrimination on the
ground of age (Article 14(8 and 9), Article 15(4)). There is no relevant and/or recent case
in this respect.

The 2018 Draft ADL does not retain the problematic long lists of exceptions contained in
Articles 14 and 15 of the Anti-Discrimination Law currently in force (see discussion above,
under Section 4.1).

b) Permitted differences of treatment based on age

In North Macedonia, national law permits differences of treatment based on age for any
activities within the material scope of Directive 2000/78. The Anti-Discrimination Law
contains a clause that is in line with the test required in Article 6 of Directive 2000/78
(Article 14(9)). The Law on Labour Relations provides for specific protective measures in
relation to employees younger than 18, as well as for older employees (over 57 years of
age for women and 59 years of age for men). The protection encompasses hours of work,
night work, work in special conditions and supplementary vacation (for workers under 18)
and prohibition of overtime work and night shifts (for older workers), as well as other
special measures provided by this and other laws.?33

The 2018 Draft ADL does not retain the problematic long lists of exceptions contained in
Articles 14 and 15 of the Anti-Discrimination Law currently in force (see discussion above,
under Section 4.1).

C) Fixing of ages for admission or entitlements to benefits of occupational pension
schemes

In North Macedonia, national law allows occupational pension schemes to fix ages for
admission to the scheme or entitlement to benefits, taking up the possibility provided for
by Article 6(2). The Anti-Discrimination Law contains a clause that allows for occupational
pension schemes to fix ages for admission to the scheme or entitlement to benefits (Article
14(9)).

The 2018 Draft ADL does not retain the problematic long lists of exceptions contained in
Articles 14 and 15 of the Anti-Discrimination Law currently in force (see discussion above,
under Section 4.1).

The pension system is composed of three pillars established by three laws: the Law on
Voluntary Fully Funded Pension Insurance, the Law on Pension and Disability Insurance,
and the Law on Mandatory Fully Funded Pension Insurance. The Law on Pension and
Disability Insurance?3* establishes the general age of retirement, which is 64 years of age
for men and 62 years of age for women. At least 15 years of pension contributions (i.e.
working years covered by pension insurance) is also required (Article 18).

232 Kotevska, B. (2016), Analysis of the harmonization of national equality and non-discrimination legislation,
Skopje, OSCE and CPAD.

233 Republic of North Macedonia, Law on Labour Relations, 2005, Chapter XIII: Protection of Workers under 18
Years, and Chapter XV: Special protection of older workers.

234 Republic of North Macedonia, Law on Pension and Disability Insurance, 2012.
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4.7.2 Special conditions for young people, older workers and persons with caring
responsibilities

In North Macedonia, there are special conditions set by law for older and younger workers
in order to promote their vocational integration, and for people with caring responsibilities
to ensure their protection.

In the Anti-Discrimination Law there is a general clause making an exception in relation to
special protection for parentless children and single parents (Article 15(7)). Although the
term ‘parentless children’ should mean individuals up to 18 years of age, it is also used in
the context of protective measures once those people have reached adulthood (such as
priority housing and employment).

The 2018 Draft ADL does not retain the problematic long lists of exceptions contained in
Articles 14 and 15 of the Anti-Discrimination Law currently in force (see discussion above,
under Section 4.1).

The Law on Labour Relations provides for specific protective measures in relation to
employees under 18 years old.?3*> The protection encompasses hours of work, night work,
work in special conditions and supplementary vacation. It allows for providing special
protection for older workers (Article 179). The same law restricts overtime and night work
for older workers (Article 180). The same restrictions apply to people with caring
responsibilities for children under the age of seven.?3¢

4.7.3 Minimum and maximum age requirements

In North Macedonia, there are exceptions permitting minimum and maximum age
requirements in relation to access to employment (notably in the public sector) and
training.

The Anti-Discrimination Law makes two provisions exempting discrimination with regard
to minimum age in relation to professional requirements and career advancement as well
maximum age for recruitment for, as stated in law, the need for rational time limitations
connected to retirement and stipulated by law (Article 14 (8 and 9)).

The 2018 Draft ADL does not retain the problematic long lists of exceptions contained in
Articles 14 and 15 of the Anti-Discrimination Law currently in force (see discussion above,
under Section 4.1).

The Law on Labour Relations establishes 15 years of age as the minimum age for
employment (Article 250). There is a general prohibition on the employment of children
under 15 years of age, except for recording films, preparing and performing arts, stage
and other similar works (cultural, artistic, sports and advertising activities). A special
procedure and approval is required for this. There are also special provisions for work by
students (as practical work experience) and by apprentices.?3” There are special measures
for the protection of older workers in the Law on Labour Relations regarding the working
hours of older (and younger) workers. It provides that these workers cannot be assigned
to work overtime or night shifts (Article 180). This measure is applicable to workers over
the age of 57 for women and 59 for men (Article 179).

235 Republic of North Macedonia, Law on Labour Relations, 2005, Chapter XIII.
236 Republic of North Macedonia, Law on Labour Relations, 2005, Article 164.
237 Republic of North Macedonia, Law on Labour Relations, 2005, Article 251.
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4.7.4 Retirement
a) State pension age

In North Macedonia, there is a state pension age at which, in principle, individuals must
begin to collect their state pensions. If a person wishes to work longer, the pension can be
deferred. An individual cannot collect a pension and still work.

The Law on Pension and Disability Insurance?3® establishes the general pension age as 64
years of age (for men) or 62 years of age (for women) with at least 15 years of pension
contributions accrued.?* If someone chooses to continue working, they are not entitled to
receive a pension; pension payments can only start after a person ceases working.?*° The
Law on Pension and Disability Insurance provides for different criteria for the calculation of
pensions in special cases.?*! According to this law, pension and disability insurance rights
depend on wages earned and the total length of contributions. The amount of the pension
awarded depends on the monthly average wage, which determines the pension base, while
the percentage of the pension is determined according to the length of pension
contributions.

b)  Occupational pension schemes

In North Macedonia, there is a normal age when people can begin to receive payments
from occupational pension schemes and other employer-funded pension arrangements. If
an individual wishes to work longer, payments from such occupational pension schemes
can be deferred and the individual can continue to work if their employer agrees, but not
after the age of 67.2*2 An individual cannot collect a pension and still work.

C) State imposed mandatory retirement ages

In North Macedonia, there is a state-imposed retirement age. The state-imposed
retirement age is mandatory. Under the Law on Labour Relations, Article 104, when an
employee reaches the age of 64, but wants to work longer, s/he can continue to do so, but
only until the age of 67, applicable to both women and men.?*3 The employer needs to
consent to this, too. Literature analysing the pension system does not mention widespread
practice of using the later retirement age. There are no sanctions in the Law on Labour
Relations tied to a breach of this provision. Under the Law on Pension and Disability
Insurance, the age set for acquiring the right to a pension by age remains as 62 for women
and 64 for men.24

d) Retirement ages imposed by employers
In North Macedonia, national law does not permit employers to set retirement ages by

contract, collective bargaining or unilaterally. The retirement ages are as set in the national
legislation (the Law on Labour Relations and the Law on Pension and Disability Insurance).

238 Republic of North Macedonia, Law on Pension and Disability Insurance, 2012.

239 Republic of North Macedonia, Law on Labour Relations, 2005, Article 104.

240 Republic of North Macedonia, Law on Labour Relations, 2005, Article 104.

241 The standard calculation system is given in Articles 18 and 18-a of the Law on Pension and Disability
Insurance; Republic of North Macedonia, Law on Pension and Disability Insurance, 2012.

242 Republic of North Macedonia, Law on Labour Relations, 2005, Article 104.

243 Republic of North Macedonia, Law on Labour Relations, 2005, Article 104. Please note that the article used
to set different limits for men (67) and women (65). However, on the basis of a CSO-led initiative, in 2016 a
Constitutional Court decision annulled this part, and equalised the limit for men and women. Source:
Constitutional Court Decision No. 114/2014-0-1 (29 June 2016), available at:
www.ustavensud.mk/domino/WEBSUD.nsf/ffcOfeee91d7bd9ac1256d280038c474/475a0c0c3291f1e6c1257ff
10041c84d?0OpenDocument. Later, an almost identical case was filed and was successful in challenging
Article 98(5-6) of the Law on Administrative Servants (a provision mirroring the annulled provision from the
Law on Labour Relations).

244 Republic of North Macedonia, Law on Pension and Disability Insurance, 2012, Article 18.
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However, according to the Law on Labour Relations, individual employment contracts or
collective agreements may determine rights for workers that are more favourable than
those determined by law (Article 12).24> The same article stipulates that employers cannot
include clauses introducing fewer rights than those established in the Constitution and law.
National collective agreements for the public sector and the economy do not mention
reductions or expansions of the pensionable age in any sector.

e) Employment rights applicable to all workers irrespective of age

The law on protection against dismissal and other laws protecting employment rights do
apply to all workers irrespective of age, even if they remain in employment after attaining
pensionable age or any other age. General anti-discrimination articles do not include any
provisions on different treatment in relation to protection against dismissal on grounds of
age. The protection in the Law on Labour Relations against dismissal applies to all workers
irrespective of age. If the employee has reached the standard pensionable age and has
made the required number of years of contributions to state pension schemes, the
employer can ask for termination of employment even if the employee has not filed a
request for retirement or does not want to retire.

f) Compliance of national law with CJEU case law

In North Macedonia, national legislation is in line with the CJEU case law on age regarding
mandatory retirement. However, the issue of mandatory retirement ages has not been a
subject of wider discussions as yet (nor have EU directives and CJEU case law been
discussed in this context).

4.7.5 Redundancy
a) Age and seniority taken into account for redundancy selection

In North Macedonia, national law is silent on permitting age or seniority to be taken into
account in selecting workers for redundancy.

b) Age taken into account for redundancy compensation

In North Macedonia, national law does provide compensation for redundancy. Article 97 of
the Law on Labour Relations provides the criteria applied to calculate the compensation.
Although the number of years an employee has spent working for an employer is one of
the criteria for establishing the amount of compensation, this is not tied to the age of the
worker.

4.8 Public security, public order, criminal offences, protection of health,
protection of the rights and freedoms of others (Article 2(5), Directive
2000/78)

In North Macedonia, national law includes exceptions that seek to rely on Article 2(5) of
the Employment Equality Directive. In the Anti-Discrimination Law there is one exception
of this type, which concerns freedom of speech, public appearance, thought and public
information. The provision states that ‘the exercise of the constitutionally guaranteed
principle of freedom of speech, public appearance, opinion and public information’ will not
be deemed to be discrimination (Article 14(7)). No related case-law exists thus far.

The 2018 Draft ADL does not retain the problematic long lists of exceptions contained in
Articles 14 and 15 of the Anti-Discrimination Law currently in force (see discussion above,
under Section 4.1).

245 Republic of North Macedonia, Law on Labour Relations, 2005.
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4.9 Any other exceptions

In North Macedonia, other exceptions to the prohibition of discrimination (on any ground)
provided in national law include those that are considered as protective mechanisms for
particular groups, and are established in Article 15 of the Anti-Discrimination Law. Article
15 states that,

‘the following shall not be deemed to be discrimination: measures provided for in the
Law on Employment Promotion (Article 15(2)), measures for protection of the
characteristics and identity of persons belonging to ethnic, religious or linguistic
minorities and their right to maintain and develop their own identity individually or
in @a community with other members of their group as well as to stimulate conditions
for promotion of that identity (Article 15(8)); and special measures to benefit persons
or groups placed in a less favourable position as a result of any of the discriminatory
grounds, for the purpose of equalising their opportunities, as long as those measures
are necessary (Article 15(6))’.24

The 2018 Draft ADL does not retain the problematic long lists of exceptions contained in
Articles 14 and 15 of the Anti-Discrimination Law currently in force (see discussion above,
under Section 4.1).

246 Republic of North Macedonia, Anti-Discrimination Law, 2010.
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5 POSITIVE ACTION (Article 5 Directive 2000/43, Article 7 Directive 2000/78)
a) Scope for positive action measures

In North Macedonia, positive action is permitted in national law in respect of all grounds
protected by law, including all grounds contained in the directives, except sexual
orientation for which judicial interpretation would be required. In addition, the national
legal and policy frameworks envisage specific positive actions. Among these, the main
emphasis is placed on positive action with respect to ethnic origin, disability and age. The
positive action measures currently in force do not target religion or belief or sexual
orientation. Although beyond the scope of this report, it is also worth noting that there are
public policies on positive action pertaining to gender equality. In the Anti-Discrimination
Law there is a special provision in Article 13 named ‘affirmative measures’ that corresponds
to the term ‘positive action’ in the directives. This article encompasses measures to
eliminate or reduce factual inequality in favour of: (1) a person, group of persons or
community; and (2) marginalised groups.

The 2018 Draft ADL will keep the scope of protection while amending the approach slightly
in two ways. Firstly, positive action was previously filed under the section on ‘exception
from discrimination’, whereas it now comes under ‘measures and actions which are not
discrimination’ (Article 7). Secondly, since the 2018 Draft ADL, if adopted as proposed, will
explicitly include sexual orientation, there will be legal ground for undertaking positive
action on this ground as well which, as discussed above, is not the case with the law
currently in force.

Ethnic origin seems to be the dominant ground for undertaking positive action and has its
basis in the 2001 amendments to the Constitution, which were tailored according to the
Ohrid Framework Agreement (a political agreement ending the 2001 conflict). It is also
reflected in the exceptions section of the ADL, in Article 15(8), as a protective mechanism
which will not be considered to constitute discrimination.?4”

Several institutions are tasked with ensuring the proper implementation of these measures,
the main ones being the Secretariat for Implementation of the Ohrid Framework
Agreement, the Committee for Inter-Community Relations and the Agency for Realisation
of the Rights of the Communities. The Committee for Inter-Community Relations considers
issues of inter-community relations in the Republic and makes appraisals and proposals
for their resolution. It can also propose positive action measures to Parliament, which
decides in plenary on such matters. Parliament is obliged to take into consideration the
appraisals and proposals of the committee and to make decisions regarding them. In the
event of a dispute among Members of Parliament regarding the application of the voting
procedure specified in Article 69(2), the committee will decide by majority vote whether
the procedure applies. The Committee for Inter-Community Relations consists of seven
members from each of the ranks of ethnic Macedonians and ethnic Albanians within the
Parliament, and five members from among the ethnic Turks, Serbs, Vlachs, Roma and
Bosniaks. The members of the Committee are elected by the Parliament.

On disability, the main instrument for positive action measures related to people with
disabilities is the Law on Employment of People with Disabilities.?*® Its main goals are the
integration of people with disabilities in the working environment and their safety in the
workplace.?*® A new draft law was initiated by the Ministry of Labour and Social Policy

247 The same is applies in Article 15(5) for equality between men and women.

248 Republic of North Macedonia, Law on Employment of Persons with Disabilities, 2000, Article 2.

249 1n relation to the implementation of this law, in a recent statement, the director of the State Agency for
Employment said that, from the start of the implementation of this law until the end of 2016, almost EUR 34
million (MKD 2,088,660,754) was spent on the ‘employment of persons with disabilities, adaptations of
workplaces, purchase of equipment, training of persons with disabilities as well as construction and
expansion of working space.” Source: Ministry of Labour and Social Policy - news archive (in Macedonian
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almost four years ago, but it has still not entered parliamentary procedure, although the
Government’s policies in relation to the employment of people with disabilities have
continued to be implemented.

On age, actions in relation to young people are undertaken based on Cabinet decrees. In
relation to older people, there is a ‘National Strategy for Elderly People 2010-2020'.
However, results from its implementation are not expected for some time, as the
coordinating body tasked to follow its implementation was only recently established.

b) Quotas in employment for people with disabilities

In North Macedonia, national law does not provide for quotas for people with disabilities in
employment.

language only), www.mtsp.gov.mk/fevruari-2017-ns_article-zapocnuva-proektot-centar-za-vrabotuvanje-
na-lica-so-hendikep.nspx.
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6 REMEDIES AND ENFORCEMENT

6.1 Judicial and/or administrative procedures (Article 7 Directive 2000/43,
Article 9 Directive 2000/78)

a) Available procedures for enforcing the principle of equal treatment

In North Macedonia, the following procedures exist for enforcing the principle of equal
treatment (judicial/ administrative/alternative dispute resolution such as mediation).

The Anti-Discrimination Law provides several options for procedural protection. These are:
administrative, litigation and misdemeanour procedures.

Administrative procedures can be initiated before the Commission for Protection against
Discrimination (Chapter V, Anti-Discrimination Law), and the Labour and Education
inspectorates. The procedure before the CPAD is free of charge. The entire duration of the
procedure is set to last no more than 90 days (including 15 days for the CPAD to forward
the complaint to the respondent and 15 days for the respondent to reply). This may result
in the CPAD giving an opinion and recommendation. If the recommendation is not acted
upon, the CPAD can initiate a procedure with a competent body (without further
specifications). The location of the CPAD office is problematic, as it is situated in a building
where there are offices of ministries (including the Ministry of the Interior).

The 2018 Draft ADL makes three important changes to this. First, it shortens the duration
to 60 days (Article 27(1)). Secondly, it has a provision for regulating cases where a person
has not acted in line with a recommendation of the CPAD (discussed further, below).
Thirdly, should the CPAD not comply with the deadline of resolving the case within 60 days
of receiving the claim (or longer, under certain conditions but no more than six months),
the CPAD can file a claim with the competent court for misdemeanours (Article 27(4)),
which is the Administrative Court.

Litigation proceedings can be initiated before ordinary courts, based on the provisions of
the Anti-Discrimination Law (Chapter VI, Articles 34-41). The law does not resolve the
priority of procedures in the event of simultaneous procedures. It states that if a procedure
is brought before a court, no procedure can be initiated with the CPAD. However, it does
not say what should be done if a procedure is initiated with the CPAD and then another
procedure is started in a court before the CPAD procedure has ended. In practice, the CPAD
has stopped its procedure once it was informed that a case had also been brought to court.
In addition, the law does not regulate the relationship between procedures before the
Ombudsperson and the CPAD, in cases of overlap. This issue has been resolved by a
memorandum of understanding between the two institutions.2%0

Under the Anti-Discrimination Law, the outcome of a claim depends on the procedure one
chooses to pursue. The CPAD registered 59 cases in 2017. The administrative procedure
envisages a recommendation to rectify the violation (i.e. the discrimination) within 30
days; litigation could lead to an award of regular compensation; while the misdemeanour
procedure envisages fines in the range of EUR 400 to 1 000.

Financial sanctions and other sanctions for discrimination are provided under the Criminal
Code. These provisions have not been applied thus far.

The procedures for employment in the private and public sectors are different. In the public
sector, the Law on State Administration sets out a detailed procedure, which must be
conducted in accordance with the law and with very strict criteria, while in the private

250 A memorandum for cooperation between these two institutions and the Commission for Equal Opportunities
for Women and Men of the Assembly of the Republic of Macedonia and the Macedonian Women’s Lobby was
signed in December 2011.
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sector, according to the Law on Labour Relations, employers are free to choose their own
methods to find adequate candidates for employment. A worker who believes that they
have been discriminated against can inform the employer within eight days, giving the
employer a chance to resolve the issue (Article 181). If this is not done within the next
eight days, the worker can lodge a lawsuit against the employer (within the next 15 days).
This last deadline is directly applicable in cases of dismissal and rejection in the recruitment
process due to discrimination. This is a rather costly procedure, as hiring a lawyer is an
obligation and the claimant must pay the court costs in advance. Moreover, if a claimant
loses a lawsuit against a state employer, he or she has to pay the costs of the State
Defender.2%! As it is a judicial litigation, there are strict time limits for all procedural actions.

Mediation is an optional instrument at the disposal of the judge in any litigation. There is
no record that it has been used in a discrimination case.

Although non-binding, if the CPAD finds discrimination, it issues an opinion accompanied
by recommendations. The person to whom the recommendation is directed needs to act
on it and notify the CPAD within a deadline of 30 days (Article 28(2) and (3)). However,
the CPAD has no power to push for the enforcement of its opinion; it is not legally binding
and there is no appeal procedure. If the person does not act on the recommendation, the
CPAD can open a procedure with a competent body (the law does not specify further which
body would be considered as a competent body) to establish the person’s responsibility
(Article 29).

The 2018 Draft ADL changes this, by introducing an obligation for the CPAD to file a claim
with the Administrative Court (Article 27(4)). The 2018 Draft ADL expands the potential
actions of the CPAD by adding a competence to issue a ‘general recommendation’. Namely,
the draft provides that, ‘the Commission can on its own initiative issue a general
recommendation in cases where a larger number of persons have been discriminated
against’ (Article 28).

Although this is a very welcome expansion of competence, the wording of the article raises
concerns on at least three points. First, it does not state whether the general
recommendation can be issued in cases filed by individual claimants, those pursued by the
CAPD itself or both. Secondly, if such recommendations can arise from individual cases, it
is not clear what kind of relationship the individual case will have with the ‘general
recommendation’. Several questions arise, such as whether the individual case will be
pursued and, following resolution, a general recommendation be issued, or whether the
two will run separately or in parallel and, if so, what the implications are. Thirdly, it is not
clear how these general recommendations are actually meant to be followed through -
how they will be communicated and to whom, how they will be monitored and what the
implications are, if any, for those who do not follow them.

At present, this provision is not tied to any of the sanctions prescribed under the law, in
the final chapter of the 2018 Draft ADL. Furthermore, there is the question of what will
happen to cases that are filed with the CPAD after such a general recommendation has
been issued, if they fall within the realm of the recommendation; whether such cases will
be accepted, and the general recommendation merely reiterated and whether the case will
be escalated in any way and how. The 2018 Draft ADL, as proposed, does not seem to
offer an answer to these questions.

b) Barriers and other deterrents faced by litigants seeking redress

The procedure before the Commission for Protection against Discrimination (CPAD) is free
of charge. No legal representative is needed for this procedure. However, it should be

251 The State Defender is an institution financed by the state budget. However, its practice is to request
litigation costs like a private solicitor. When combined with court costs, this is a serious burden on the
claimant.
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noted that there are some obstacles in filing a case with the Commission. The CPAD offices
are in the building where the Ministry of Interior has some of its offices. Taken alongside
the politicised procedure of the appointment of the first members of the Commission, it
can be said that there is a psychological barrier to accessing it. There is also a physical
barrier as the offices are on the 20th floor and the lift only goes up to the 19th floor.252

Watchdog CSOs have reported a substantial backlog in the CPAD’s handling of cases.?%3 In
an older but still relevant case, the Network against Discrimination (a network of CSOs
working on equality and non-discrimination issues) filed a claim against the CPAD with the
Ombudsperson, following silence from the CPAD on 10 cases submitted to it in the period
2011- 2013, which is in clear violation of its obligation to respond within 90 days. Once
instructed by the Ombudsperson (with a notice in which it points out to the CPAD that it is
not acting in accordance with the law), the CPAD sent opinions on all these cases to the
Network against Discrimination. The annual report of the Network against Discrimination
containing this information highlights that it is evident from the dates stated on the
opinions that some of them were delivered quite some time before being sent to the
Network, which it interprets as a sign of weak administrative capacity and negligence on
the part of the CPAD. The report also notes that, due to the CPAD’s tendency not to respect
the legal deadline of 90 days to respond to a filed case, the Network has decided to address
its cases to other institutions, rather than to the CPAD, should it be in a position to choose.
The Network also notes that, to date, the Ombudsperson, although it has a more limited
mandate, seems to be a more efficient institution in resolving cases when compared to the
CPAD.

In relation to the courts, the obstacles can be even greater. The proceedings are subject
to administrative taxes and they can take much longer. The time limits are strict. In
addition, they raise the issue of the obligation to engage a lawyer. While representation is
not mandatory for civil law cases (Article 80), considering that the ADL is relatively new
(since 2010) and considering the difficulty of proving discrimination cases, the alleged
victim of discrimination can hope for little if they approach the courts with no legal
representation (a jurist or lawyer — up to MKD 1 000 000 or EUR 16 260, or a jurist who
has passed the bar exam or a lawyer - a higher sum). There is a law on free legal aid, but
interpretation is required as to whether it includes discrimination cases because these are
not explicitly mentioned as eligible cases. However, this law does include some fields in
which discrimination occurs (such as labour law), which can be used as a ground for
claiming free legal aid in discrimination cases.?>*

The 2018 Draft ADL brings a much-welcomed change in relation to administrative taxes.
Article 39 provides that the court procedure for those pursuing discrimination cases will be
free of charge and that the burden for the expenses of these procedures will fall on the
state budget.

C) Number of discrimination cases brought to justice

In North Macedonia, there are partially available statistics on the number of discrimination
cases brought to justice. There are statistics on the work of the CPAD, the Ombudsperson
and the Constitutional Court, but statistics from ordinary courts are lacking.

In 2018, the CPAD reported receiving 132 cases, which is a significant increase from 2017
when it received 59 cases. The reporting per discrimination ground was as follows:
‘personal or other social status: 25 %; political affiliation: 21.97 %; health status: 9.09 %;
sex: 9.09 %; belonging to a marginalised group: 8.33 %; ethnicity: 7.58 %; age: 6.06 %;

252 Furthermore, according to CPAD’s 2018 annual report, the lift did not work at all for a large part of 2018.

253 See: www.equalitylaw.eu/downloads/2864-fyr-macedonia-cso-network-annual-report-pdf-72-kb.

254 Qutside the cut-off date for this report, a new Law on Free Legal Aid was adopted (May 2019). This law does
not limit eligibility for free legal aid on grounds of the subject matter of the case, thus removing any doubt
as to whether discrimination cases are covered by free legal aid.
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“mental” or physical disability: 3.79 %; gender: 3.03 %; family or marital status: 3.03 %;
religion or religious belief: 2.27 %; sexual orientation: 2.27 %, etc’.?>> The reported
distribution per field is as follows: 49.24 % in employment and labour relations; 19.70 %
in access to goods and services; 8.33 % in judiciary and administration; 6.82 % in
education, science and sport; 3.79 % in social security; 2.27 % in public information and
the media; 0.76 % in housing; 3.79 % no field stated and 6.82 % in other fields
established under the law.2>¢

In 2018, the Ombudsperson received 77 cases as non-discrimination and equitable
representation cases, which represents 2.23 % of the total number of cases filed (3 458
cases, which is an increase from 2017, when the number of cases was 3 224). This is the
highest representation of this category of cases since the Ombudsperson started to report
them separately (that is, higher than the 70 cases or 2.17 % reported in 2017, the 69
cases or 1.83 % reported in 2016, or the 53 cases or 1.2 % reported in 2015). Under the
separate category of cases of ‘persons and children with disabilities’, the Ombudsperson
also reports having received higher number of cases compared to previous years - 21
cases or 0.61 % (compared to five cases or 0.16 % in 2017 and 15 cases or 0.4 % in
2016). As was the case in the previous year, the Ombudsperson did not publish detailed
statistics on the grounds and fields in which the cases were filed. However, it noted a
continuing trend from previous years in that employment remained the dominant field. It
also reports that political affiliation is the dominant discrimination ground, followed by
ethnic affiliation. Harassment reporting remained high.

In 2018, the Constitutional Court received 11 cases in relation to the protection of human
rights and fundamental freedoms. Protection against discrimination falls within this
category, however, compared to previous years, the Constitutional Court did not actually
say how many of these cases were cases for protection against discrimination. The
Constitutional Court finally found discrimination in one case (it has never found
discrimination before). This was a case of discrimination on grounds of political affiliation,
in relation to the right to thoughts and opinions. The case concerned a violation of the right
to protest of a group of anti-NATO activists against a NATO parade in the capital. The police
used excessive force to stop the peaceful protest of a group of protesters who held a banner
with anti-NATO content. The group were also supporters of Levica, a political party.2°?

d) Registration of discrimination cases by national courts
In North Macedonia, discrimination cases are not registered as such by national courts.

6.2 Legal standing and associations (Article 7(2) Directive 2000/43, Article 9(2)
Directive 2000/78)

a) Engaging on behalf of victims of discrimination (representing them)

In North Macedonia, associations, organisations and trade unions are entitled to act on
behalf of victims of discrimination. Under the Anti-Discrimination Law (Article 39),
associations of citizens (as well as institutions, foundations and other civil organisations)
with a legitimate interest as well as any other person working on the right to equal

255 The CPAD reported the distribution of cases by discrimination ground in percentages and did not provide a
full list (the sentence ends with ‘etc’), as can be seen from this quote. Source: Commission for Protection
against Discrimination (2019), Annual Report for 2018 (loanweH n3sewTtaj 3a 2018 rogmnHa),
www.sobranie.mk/materialdetails.nspx?materialld=a554ee4c-74e0-44a2-a5bb-04b4e411c353.

256 Commission for Protection against Discrimination (2019), Annual Report for 2018 (loaunweH n3sewTaj 3a
2018 roamnHa), www.sobranie.mk/materialdetails.nspx?materialld=a554ee4c-74e0-44a2-a5bb-
04b4e411c353.

257 Constitutional Court (2019), Overview of the Work of the Constitutional Court in 2018 (lpernes Ha
pabotata Ha YcrtaBHnoT Cya 3a 2018 rognHa) (April 2019), http://ustavensud.mk/wp-
content/uploads/2019/05/Pregled-za-rabotata-na-Ustavniot-sud-za-2018-godina.pdf.
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treatment are explicitly allowed to act on behalf of victims of discrimination (legitimate
interest is defined in Article 5(10)). In labour cases, the Law on Labour Relations provides
the option only for trade unions to act on behalf of the victim, as long as they have the
consent of the complainant (Article 93).

b) Engaging in support of victims of discrimination (joining existing proceedings)

In North Macedonia, associations, organisations and trade unions are entitled to act in
support of victims of discrimination (Article 39) and they can join in existing proceedings.
However, it should be noted that it is up to the court to allow this. The court will be looking
into whether the associations/organisations/trade unions have an equality mandate (most
likely on the basis of their founding articles) and then decide whether or not it will allow
for this (as specified by Article 39 of the Anti-Discrimination Law).

C) Actio popularis

In North Macedonia, national law does not explicitly allow associations, organisations and
trade unions to act in the public interest on their own behalf, without a specific victim to
support or represent (actio popularis). However, this is a well-established practice by the
equality body. Actio popularis claims have been filed to the CPAD by CSOs since it started
operating. The most frequent examples include challenging harassment and other forms
of discrimination in the media and discriminatory content in textbooks in official use at all
levels of education. Actio popularis does exist expressly as an option in other laws and in
other procedures. The Constitutional Court has the ability to look into actio popularis
cases in relation to human rights cases, including discrimination cases.

However, the actio popularis practice before the courts came to light through a 2016
court case and paints a picture that is different from the quasi-judicial practice of the
CPAD (reported in the above paragraph) and from that of the Constitutional Court (also
reported above). In this case, five CSOs,?*® supported by the OSCE Mission to Skopje,
submitted an actio popularis claim on Roma segregation in education against the
Government. They claimed an interest on the grounds of long-term work in the area and
findings from studies that they have published, all of which they claim show beyond
doubt the segregation of Roma children in education. The first instance court accepted
that they had a legitimate interest to present such a case, but the court went on to
dismiss the case on the basis that the CSOs did not have the express consent from an
individual who believed they had been discriminated. As discussed below in this report,
this is a criterion in the ADL under Article 41(4), for class action, and yet the court
applied it to an actio popularis case. As discussed elsewhere, requesting such consent
defies the very purpose of actio popularis. The court also requested that such consent
be provided in writing without calling upon any legal provision to support this claim.
The CSOs complained to the higher instance court.?%°

The 2018 Draft ADL explicitly permits actio popularis. Article 35, entitled ‘Lawsuit for

protection against discrimination of public interest (actio popularis)’, establishes as follows:
‘associations, foundations, trade unions or other organisations from civil society and
informal groups with a justified interest in protecting the interests of a particular
group or that work on protection against discrimination may file a lawsuit if they
present facts indicating the probability that the defendant’'s actions have
discriminated against a larger number of persons.’ (Article 35 (1))

258 The five CSOs were: NGO KHAM Delcevo, FOSM, MHK, IHR and ERRC.
259 The case is still not publicly available. Information has been acquired by the author of this report from
people involved in the preparation of the legal documents related to the process.
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d) Class action

In North Macedonia, national law allows associations, organisations and trade unions to
act in the interest of more than one individual victim (class action) for claims arising from
the same event. A class action (‘joint lawsuit” under the Anti-Discrimination Law) can be
brought by associations of citizens, foundations or other civil society institutions and
organisations that have a justified interest in pursuing the case. The main condition for
undertaking a class action is to have the consent of the individual who believes they have
been discriminated against (Article 41(4)), i.e. an actual person concerned with the class
action. It is an opt-in model, wherein people who have opted in will be considered as co-
litigants against the person who has violated the right to equal treatment (Article 41(1)).
This specific article refers to court proceedings, however such an approach is also permitted
in cases before the equality body.

6.3 Burden of proof (Article 8 Directive 2000/43, Article 10 Directive 2000/78)

In North Macedonia, national law requires a shift of the burden of proof from the
complainant to the respondent (except in criminal and misdemeanour proceedings).

The Anti-Discrimination Law states that it is for the respondent to prove that no violation
of the right to equal treatment has occurred. However, in order for a procedure to be
initiated, the law asks for facts and proof from the complainant (Article 38). According to
the directives, people who consider themselves wronged because the principle of equal
treatment has not been applied to them must only present facts from which it may be
presumed that there has been discrimination. The Anti-Discrimination Law therefore seems
to place an enormous part of the burden of proving discrimination on the complainant, by
asking for the submission of ‘facts and proofs from which the act or action of discrimination
can be established’, unlike the directives, which set a requirement for facts from which the
discrimination may be presumed (emphasis added).

This means that, although the law claims that it is not the complainant who has to prove
the facts but the respondent, we cannot say that it provides for a reversed burden of proof,
as per the directives, because, as a step towards proving the facts, a burden is placed on
the complainant by asking for proofs in addition to presenting all the known facts in relation
to the case and requiring the respondent to show these facts to be non-existent (i.e. it
moves from onus proferendi to onus probandi).

The 2018 Draft ADL rectifies this and prescribes only facts, leaving proofs out both in an
article on shifting the burden of proof in procedures before the CPAD (Article 26) and in
court proceedings (Article 37(1)). Regrettably, the proposal also leaves misdemeanour
procedures outside the realm of the obligation to reverse the burden of proof; as per Article
37(2), the rule for shifting of the burden of proof does not apply to misdemeanour and
criminal proceedings.

The Law on Labour Relations and the Law on Social Protection also include provisions on
the shift of burden of proof (Articles 11(1) and (2) and Article 23 respectively), as does
the Law on Psychological and Sexual Harassment (Article 33). Since these provisions differ
from the provision in the Anti-Discrimination Law, it remains subject to judicial
interpretation which provision will be applied to a labour case. The Law on the Protection
of Children prescribes that the procedure for protection against discrimination shall be
conducted as prescribed by the Anti-Discrimination Law, thus one can conclude that the
same rules for shifting the burden of proof will apply.

6.4 Victimisation (Article 9 Directive 2000/43, Article 11 Directive 2000/78)

In North Macedonia, there are legal measures of protection against victimisation. The Anti-
Discrimination Law declares victimisation to be a form of discrimination. Victimisation is
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extended beyond the person who reports discrimination to the person who files the
complaint and to any witnesses (Article 10). So far, this has not been interpreted as
excluding groups from the protection. The Constitution also provides for protection against
victimisation, as it states that a citizen cannot be called to account or suffer adverse
consequences for attitudes expressed in petitions, unless they entail the committing of a
criminal offence (Article 24). The Law on Labour Relations provides for protection against
victimisation?®® in a procedure related to psychological harassment (referred to in the law
as ‘mobbing’). This protection also extends to cover witnesses. Protection against
victimisation is also granted under the new Law on Psychological and Sexual Harassment
(Article 30).

6.5 Sanctions and remedies (Article 15 Directive 2000/43, Article 17 Directive
2000/78)

a) Applicable sanctions in cases of discrimination - in law and in practice

Under the Anti-Discrimination Law, sanctions vary according to the procedure. The
administrative procedure envisages a recommendation for rectifying the violation (i.e. the
discrimination) within 30 days; litigation could lead to regular compensation awards; and
the misdemeanour procedure envisages fines in the range of EUR 70%%! to 1 000, to be
paid in the national currency (Articles 42 to 45(6)). Alignment with the Law on
Misdemeanours (adopted on 23 July 2015), resulted in amendments to Chapter VII-
Misdemeanours of the Anti-Discrimination Law. Following the amendments, paragraphs
one in Articles 42-45 are now on legal persons, paragraphs two on responsible persons
within the legal entity, and paragraphs three for responsible persons within public bodies,
while new fourth paragraphs are added to cover natural persons. The fines for legal persons
are raised, the fines for responsible persons with public duties and natural persons are
lowered, whereas the fines for the responsible person within a legal entity are set on a
strict scale (the amounts equal to a mid-value of the minimum and the maximum amount
prescribed thus far). Before the amendments, paragraph one prescribed fines for ‘anyone’
who carries out the above-mentioned acts, paragraph two set out fines for a responsible
person within a legal entity (be it private or public) and paragraph three set out fines for
the legal person itself.

The 2018 Draft ADL prescribes higher fines, from EUR 400 to 5,000, to be paid in the
national currency (Articles 41-47).

In labour cases as well as other civil court litigation, only compensation for pecuniary and
non-pecuniary damages can be claimed.?? In cases of child and social protection, sanctions
are fines imposed in a misdemeanour procedure. These can amount to EUR 500 to 1 000
in child protection cases and EUR 3 000 to 5 000 in cases concerning social protection.?%3

b) Ceiling and amount of compensation

There are no limits stipulated by law, and the amount of compensation fully depends on
the court verdict. In other areas of compensation (such as traffic accidents), court practice
is to relate the sum of compensation to the living standard in the country.

C) Assessment of the sanctions

At present no conclusions can be drawn as to whether the available sanctions are likely to
be effective, proportionate and dissuasive, as required by the directives. When compared

260 Republic of North Macedonia, Law on Labour Relations, 2005, Article 11(3).

261 The lowest fine dropped from EUR 100 to EUR 70 with the 2015 amendments to the ADL.

262 Republic of North Macedonia, Law on Labour Relations, 2005, Articles 264-266.

263 It should be noted that the average gross monthly salary in the country is approximately EUR 400.

o o o
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to the available sanctions provided for other misdemeanours?®* and so on, the anti-
discrimination sanctions cannot be seen as dissuasive, effective or proportionate. This is
also the finding in the analysis of the harmonisation of equality and non-discrimination
legislation.26>

As noted above, the 2018 Draft ADL prescribes higher fines, from EUR 400 to 5 000, to be
paid in the national currency (Articles 41-47). Thus, this could be seen as a step towards
more effective, proportionate and dissuasive sanctions.

264 For example, the value of the fine in some discrimination cases is equal to the value of a fine for dropping a
cigarette butt in the street.

265 Kotevska, B. (2016), Analysis of the harmonization of national equality and non-discrimination legislation,
Skopje, OSCE and CPAD.
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7 BODIES FOR THE PROMOTION OF EQUAL TREATMENT (Article 13 Directive
2000/43)

a) Body/bodies designated for the promotion of equal treatment irrespective of
racial/ethnic origin according to Article 13 of the Racial Equality Directive

The Anti-Discrimination Law, adopted in the course of harmonising the national legislation
with the acquis (including with the Racial Equality Directive, and its Article 13) provided
for the establishment for the first time of an equality body in the country - the Commission
for Protection against Discrimination (CPAD).2%¢ This commission is tasked with dealing
with both the public and private sectors. It is the first specialised body for equal treatment.
According to the preparation materials for the Anti-Discrimination Law, the CPAD is the
designated body, established and tasked with equality according to the transposition
process.

Before this, the Ombudsperson was the only institution that had duties in the protection of
the principles of non-discrimination and equality as part of its broader mandate for the
protection of human rights in the public sector.?%” Some of the earlier versions of the ADL
prepared in the drafting process (in 2009) foresaw the Ombudsperson as the designated
body as per the directives. At this time, the Ombudsperson formed a special unit focused
on non-discrimination and equitable and just representation.

In the later drafts, and in the adopted text of the ADL which is in force, it was decided that
the designated body would be a new, special equality body - which is today’s CPAD.
However, while the CPAD is the designated body as per the directives, since both the CPAD
and the Ombudsperson have a mandate to promote equal treatment, they are both
discussed in this and in the following subsections of Section 7 of this report.

b) Political, economic and social context for the designated body

Both the designated body (the CPAD) and the Ombudsperson operate in a country which
struggles with finances and where there are very high rates of poverty among the
population (according to the World Bank, a quarter of the population lives in poverty).

Both bodies operate in a context of state capture - the European Commission, in its last
three progress reports, has assessed the situation in the country as a ‘state capture’.?%8
This ties into the backsliding in terms of fulfilment of political criteria for membership of
the EU, especially with regard to questions about the independence of the judiciary already
reported over several successive years. The endemic proportions of the rule of law issues
were confirmed by the special EC Rule of Law mission led by Reinhard Priebe.?%® The
situation at the national level started to improve with the overturning of the Gruevski
government and a new government coming into power in June 2017. However, the state
capture context has not yet been fully surmounted.

266 Republic of North Macedonia, Law on Prevention and Protection against Discrimination, 2014, Articles 16 to
33.

267 Republic of North Macedonia, Law on the Ombudsperson, 2003, Articles 6, 11.

268 The concept of ‘state capture’ is mentioned here in terms of the Transparency International concept, that is:
‘a situation where powerful individuals, institutions, companies or groups within or outside a country use
corruption to shape a nation’s policies, legal environment and economy to benefit their own private
interests’. This is also how the European Commission has used it in its report on the country’s progress.

269 European Commission (2015), The former Yugoslav Republic of Macedonia: Recommendations of the Senior
Experts' Group on systemic Rule of Law issues relating to the communications interception revealed in
Spring 2015, https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/news corner/news/news-
files/20150619 recommendations of the senior experts group.pdf.
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C) Institutional architecture

In North Macedonia, the CPAD as a designated body does not have multiple mandates,
whereas the Ombudsperson does. The CPAD is only an equality body, whereas the
Ombudsperson is a national human rights institution. In the case of the Ombudsperson,
the equality and non-discrimination mandate falls within the competence of a Deputy-
Ombudsperson charged with these issues and is the subject of work by a special division
within the institution.

d)  Status of the designated body - general independence

i)

Status of the body

The CPAD is a separate legal person, established with the Law on Prevention
and Protection against Discrimination. The Ombudsperson is also a separate
legal person, but it is established under the Constitution and the Law on the
Ombudsperson.?7°

The CPAD is composed of seven members appointed by the Parliament with
five-year mandates. Macedonian citizens with regular residence in the country,
university degrees and experience in human rights are eligible for membership.
Applications are collected through a public call for applications.

In practice, the appointment of both compositions of the CPAD (the first in 2011
and the second in December 2015) raised serious concerns among civil society
organisations and the (then) parliamentary opposition. This was especially the
case with the second composition. These concerns ran along three main lines:
failure to fulfil the prescribed criteria for membership, failure to select far better
qualified candidates and failure to meet the Paris Principles (appointment of
people from the executive branch in a decision-making role and a composition
which does not reflect society at large).

On 11 January 2016, the Assembly appointed seven hew members (with one
reappointment).?’* Among the newly appointed members there are people who,
aside from being publicly known as supporters of the (then) ruling party, had
publicly voiced homophobic statements and relativised discrimination, hate
crime and hate speech. Opposition members of Parliament voiced strong
objections to the appointment of two of the now-appointed members because
of their open support for the Government.?’?2 This also raised concerns among
human rights activists and civil society organisations. The largest network of
organisations working on equality and non-discrimination, the Network for
Protection against Discrimination, published a public reaction to the new
composition, calling into question the competence of the members and stating
that people who are discriminated against cannot get justice from Government
supporters.?’3

270 Republic of North Macedonia, Law on the Ombudsperson, 2003. Full title: Law on the Ombudsperson (3akoH
3a HapogHuoT ripaBobpaxunTten) Official Gazette of the Republic of Macedonia Nos. 60/2003, 114/2009,
181/2016, 189/2016, 35/2018; Constitutional Court Decisions: U.no. 111/2007.

271 parliament website, ‘Proposal for a decision for appointment of the members of the Commission for
protection against discrimination’ ([lpeasor-oanyka 3a nmeHyBaH€ Ha 4/1eHoBu Ha Komucnjata 3a 3aitnta
o4 anckpumunymja), www.sobranie.mk/materialdetails.nspx?materialld=631e99a8-f038-41d6-ae48-
1589f8985e41.

272 Video recording from the parliamentary debate: http://reporter.mk/nashi-faci/bogoev-vlasta-ne-smee-da-
bide-pribezhish/.

273 Macedonian Helsinki Committee website, ‘Incompetent composition of the Commission for Protection against
Discrimination’ (HekomneTeHTeH coctaB Ha Komucujata 3a 3atnta o4 AUCKPpUMUHaLUMJa),
www.mhc.org.mk/announcements/357#.Vssc28cjOwB.
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Concerns about the CPAD’s independence have existed from its very inception
and not without reason. They started with issues surrounding the first
composition of the body,?”4 but escalated with the new composition of the body.
The way the members of the CPAD were connected to the ruling party, in both
contested compositions, seems to be well illustrated by the content of the
conversations published during the wire-tapping affair. In February 2015, the
largest opposition party started to publicly release what were allegedly
recordings from the illicit interception of the communications of more than 20
000 people which are alleged to have been carried out by the state
Counterintelligence Agency.?’”> The content of the published recordings
removed doubts about the already existing claims of state capture and extreme
concentration of power in the ruling party, including the complete exercise of
party control not only over the judiciary, but over all aspects of society.

It is raised here as of interest for this report because, aside from the rule of law
issues, it had direct implications for the CPAD. In particular, what seems to be
the voice of the president of the 2011-2015 equality body, Dushko Minovski,
also featured in the publicly broadcast conversations. He can be heard to be a
person working for VMRO - DPMNE (the then ruling party) on the ground during
the election campaign and, even more seriously, to be (ab)using his position as
someone in the employment of the Ministry of Labour and Social Policy by
instructing people who had been awarded social assistance what party to vote
for.276

The issues with the independence of the current composition of the CPAD came
to light most clearly in 2018. Namely, the CPAD was implicated in the escape
and acquiring of asylum status by the former Prime Minister, Nikola Gruevski.
Gruevski led the government in the period 2006-2016 and effectively led the
country into a situation of ‘state capture’. However, Gruevski escaped from the
country after he was convicted and sentenced to two years in prison for one of
the crimes for which a prosecution was brought on the basis of evidence from
the wire-tapping affair. Gruevski escaped to Hungary and filed an asylum
application, claiming that he had been prosecuted and subject to an unfair trial
on political grounds. As proof of this, he filed an opinion from the CPAD?”7 which
he received a week before he fled the country. In it the CPAD finds that Gruevski
has been discriminated against on grounds of personal or other status by the
court (which later sentenced him to two years in prison) because it had not
observed his right to a fair trial.2’® There was a dissenting minority within the
CPAD, which stated that the right to a fair trial does not fall within their
competence and that the majority did not offer a single argument as to how
the alleged violation was, indeed, an act of discrimination. This was not the first
such case; a few months earlier the CPAD found, in a very similar case,
discrimination against the former Minister of the Interior in Gruevski’s
government, Gordana Jankulovska.?”® Both Gruevski and Jankulovska belong
to VMRO - DPMNE.

The 2018 Draft ADL brings some welcome changes as well as points of concern.
First, it ends the part-time status of the members and introduces the position

Country Report 2013 www.equalitylaw.eu/downloads/4174-fyr-macedonia-country-report-non-
discrimination-2013-1-11-mb p.86.

Balkan Insight (2015), ‘Macedonia PM Accused of Large-Scale Wire-Tapping’ (09 February 2015), Balkan
Insight website, http://www.balkaninsight.com/en/article/eavesdropping-bombshell-explodes-in-macedonia.
A10n online media portal, ‘'SDSM: Jankulovska says "By the ears, Gipsy by Gipsy, we'll drag them” (COCM:
JaHKynocka Benun - 3a yLlun, uMraH no uuraH ke Baamme) http://alon.mk/wordpress/archives/465799.
Please note that in the national context ‘Gipsy’ (‘lUurar’) is a derogatory word for Roma.

CPAD (2018), Case No0.08-295, Nikola Gruevski vs Court of First Instance Skopje 1 (5 November 2018).
This is how the CPAD saw it; it is not an error in translation in this report.

CPAD (2018), Case No0.08-193, G.J. vs D.K. (22 August 2018).
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as a full-time appointed position (Article 19(1)). The status of the
commissioners will now mirror that of the Ombudsperson. The 2018 Draft ADL
keeps the number of members to seven serving a five-year mandate, with the
exception of the first composition of the CPAD following the entry of the law in
force. Namely, as per the transitional provisions, the mandate of the current
commissioners will cease when the law enters into force and new
commissioners will be elected under the new law (Article 44). In the first
composition, four members will be elected with a five-year mandate, whereas
three will be elected with a three-year mandate (Article 16(3)).

The execution of the transition from the current CPAD composition to the new
one under the 2018 Draft ADL (if the text is adopted as it stands at the time of
writing), raises several concerns. First, from a legal point of view, the pre-term
end of the mandate of the current composition of the CPAD is problematic in
terms of the potential for the CPAD’s independence in the future. It sets a
precedent of it being acceptable to adopt legal changes to terminate a CPAD
composition if the legislature is not happy with the way the CPAD is operating,
as a way of bypassing the procedures for the dismissal of individual members
and having to account for its actions. The background of this provision, which
is at odds with similar provisions in other laws when such transitions have
occurred, is tied to the current politicised composition and the lack of relevant
competence among the majority of the current members, recorded in previous
reports. Thus, the adoption of the new law is most probably seen as a way of
dealing with the current composition, which can be considered to be in line with
the law. However, this does not alleviate the worries raised above.

Secondly, it is not clear who will determine which member will be elected for
five and which for three years and on what grounds. It is also unclear whether
the individuals themselves will apply for a three-year or a five-year mandate
and whether these will be advertised as two different positions or as one. The
2018 Draft ADL is silent on this issue. Thirdly, no appeal procedure is tied to
the appointment procedure and no further details are prescribed as to the
procedure for selection for a second mandate.

The 2018 Draft ADL also foresees that the CPAD will have an administrative
service (Article 22). This will be a welcome change compared to the current law
which provided that the commissioners would be responsible for administrative
matters themselves. In addition, the CPAD is to be allowed to submit its own
budget proposal on which the Parliament will vote separately from the overall
budget and it is also to be allowed to use the funds independently (Article 15).

The Ombudsperson is elected by the Parliament under the Badinter principle
(i.e. majority vote of the total humber of parliamentarians, which must include
a majority of the total humber of MPs who belong to ethnic communities that
are not the ethnic majority). The Ombudsperson is elected for a term of eight
years, with the possibility for one re-election. The Ombudsperson has deputies
who are elected under the same procedure as the Ombudsperson, one of whom
is tasked with focusing on non-discrimination and equitable representation. Any
Macedonian citizen can be appointed Ombudsperson if they meet the general
conditions specified in law for employment and if they are a graduate lawyer
with over nine years’ experience in legal affairs with proven activity in the field
of citizens’ rights protection. They must also be a reputable professional.?8° The
Ombudsperson and the Deputy Ombudsperson cannot be held responsible for
actions, measures and activities undertaken in exercising their function. The

280 Republic of North Macedonia, Law on the Ombudsperson, 2003, Article 6 (as amended and as entered into
force on 7 April 2017).
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independence and autonomy of the office is guaranteed by the Constitution and
by law.

In practice, the election of the Ombudsperson very much depends on the votes
of the governing political parties. Furthermore, given that its funding comes
from the state budget, the Ombudsperson could also be seen as financially
dependent (as there is no annual budget set as percent from the overall state
annual budget). The institution has a working unit for protection against
discrimination.

The CPAD is financed through the state budget, but its activities can also be
funded through other sources. The members of the Commission receive an
honorarium of two average monthly salaries?®! (around EUR 800 gross per
month). However, its annually allocated budget within the state budget remains
very small, creating a barrier to the CPAD fully exercising its duties. The CPAD
has been a beneficiary of several projects conducted by CSOs and, until
recently, has been one of the main institutions in the focus of the OSCE Mission
to Skopje anti-discrimination project. The OSCE had already announced its exit
strategy from the CPAD, under which it is to completely stop providing support
to the body by 2020 (this is related to concerns about the body’s independence
concerns and it becoming closed to cooperation, as discussed elsewhere in this
chapter). Furthermore, the CPAD’s 2018 annual report continues the trend of a
drop in cooperation with the body, reporting very few CSO-CPAD cooperation
projects and activities.

The Ombudsperson is financed through the state budget, but its activities can
also be funded from other sources. Unlike the CPAD, the Ombudsperson has its
own budget line which the Parliament votes on separately. This ensures its
financial independence. Should the 2018 Draft ADL be adopted as proposed,
this will also be the case with the CPAD.

Both bodies have issues with recruiting and managing staff. The issue with
CPAD is that it cannot have its own administration under the ADL. This will be
corrected with the 2018 Draft ADL, if adopted as proposed, which explicitly
foresees that the CPAD can have an administrative service. All hiring which is
paid for from the state budget needs to be approved by the Ministry of Finance,
which has caused issues in the past for the Ombudsperson in planning its
human resources.

Both bodies need to file a report to the Parliament and to the public annually.
They do not need to defend this report, just submit it. However, at present, the
lack of an obligation of the Parliament to discuss this report (not to approve it,
but to discuss it) meant that some of the annual reports were just filed to
Parliament and were never put on the agenda for discussion. Thus, the
Parliament never deliberated on the work of the institutions.

ii)  Independence of the body

The independence of both the CPAD and the Ombudsperson is stipulated in their
respective founding legal acts. The CPAD cannot be considered to be an
independent body. The Ombudsperson has shown significantly more
independence then the CPAD.

The Ombudsperson is tasked with protecting the constitutional and legal rights
of citizens when these are violated by state bodies and other authorities and

281 Republic of North Macedonia, Law on Prevention and Protection against Discrimination, 2010, Article 21.
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e)

organisations with public powers. This quasi-judicial institution has a mandate
to safeguard inter alia the principles of non-discrimination and adequate and
equitable representation of communities in the bodies of state power, local
government and public institutions and services (Article 77).282

A study on national human rights institutions in Macedonia looked at both these
institutions, aiming to assess them against the international framework of
standards, including the EU acquis. For the CPAD, in terms of the legal
framework and related to the issues raised in this section of the report, it
recommended that: a guarantee of pluralism in the CPAD beyond ethnicity
should be made a legal requirement, to ensure the composition of the CPAD
mirrors society as a whole; the law should include an obligation for the
Parliament to debate the CPAD annual report, accompanied with an obligation
for Government representatives to be present at the session where the report
is discussed; and that the general reference to social sciences should be
excluded from the provision, so as to allow only people with specific equality
and non-discrimination or human rights education and experience to be able to
stand as candidates for members of the CPAD.?83

The study reiterated previous findings that, ‘the discussions at the
parliamentary session devoted to the appointment of members show the whole
process of the establishment of the first composition of the first equality body
in the country to be highly politicised’.?84 On the resources of the CPAD, it made
the following recommendations: allow under law the creation of a secretariat
or another form of administrative support for the CPAD; give due consideration
to the possibility of professionalisation of the members of the CPAD by making
this their full-time job and position; allow the CPAD to be in a position, similar
to the Ombudsperson, to agree its annual budget with the Government for
funds that should be sufficient for CPAD to be able to exercise its full mandate;
consider establishing formal links with the regional offices of the
Ombudsperson, in order to expand the reach of the CPAD.28>

The study’s recommendations on independence for the Ombudsperson, which
has non-discrimination duties, suggested appointing the Ombudsperson for a
single non-renewable term, as a way to reduce susceptibility to political
pressure, while in relation to resources it recommended the allocation of
sufficient funds for the Ombudsperson to exercise its full mandate.?8°

Grounds covered by the designated body

The CPAD deals with the following grounds: sex, race, colour, gender, belonging to a
marginalised group, ethnic affiliation, language, citizenship, social origin, religion or
religious belief, other beliefs, education, political belonging, personal or social status,
‘mental or physical impairment’, age, family or marital status, property status, health
condition and any other ground prescribed by law or ratified international treaty. The
Ombudsperson can deal with the following grounds: sex, race, colour, national, ethnic,
social, political, religious, cultural, language, property and social background, disability,
origin and any other ground.

282
283

284
285
286

Constitution of the Republic of North Macedonia, 1991 and subsequent amendments, Article 77.

Kotevska, Biljana, National human rights institutions in Macedonia (2012); Full title: Kotevska, Biljana

(2012), National human rights institutions in Macedonia: Normative models and challenges. CRPRC
Studiorum, Skopje, http://studiorum.org.mk/en/wp-content/uploads/2013/03/NHRI Study MKD-
2012for web.pdf, pp. 48-49.

Kotevska, Biljana, National human rights institutions in Macedonia (2012), p. 45.

Kotevska, Biljana, National human rights institutions in Macedonia (2012), p. 50.

Kotevska, Biljana, National human rights institutions in Macedonia (2012), pp. 39-40.
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Although not provided for under the law, both bodies have used the open-ended nature of
the respective provisions in order to deal with sexual orientation. The practice of the CPAD
shows that it does consider sexual orientation as a protected ground, as it has processed
several cases pertaining to this ground, using the open-ended character of this provision.
In addition, in December 2015, as a result of a project implemented by CPAD together with
H.E.R.A. (a civil society organisation), the CPAD adopted a protocol for handling
discrimination cases on grounds of sexual orientation and gender identity. The greatest
achievement of this action is probably not the protocol itself, as it largely reiterates rules
of procedure already established under other (legal and internal) acts, but is instead the
annex to the protocol, which is an amended form for filing a complaint to the CPAD. The
form that CPAD had used previously included a special section where all protected grounds
from Article 3 of the ADL were numbered and the claimant had to circle one of them. This
section did not contain sexual orientation and gender identity, whereas in the amended
form, an additional option is included where the claimant can circle ‘sexual orientation and
gender identity’. Although somewhat symbolic, it is reasonable to expect that it will
encourage people who want to claim discrimination on such grounds. Moreover, it shows
an effort by the current equality body members to leave some legacy for their
successors.?8” In addition, as of 2017, the CPAD includes sexual orientation cases as a
separate category when reporting discrimination cases received and processed in its annual
reports, unlike before when these cases were counted under the ‘other grounds’.

The 2018 Draft ADL proposes explicitly adding sexual orientation to the protected grounds
(Article 5).

No systematic approach to dealing the grounds or for ensuring that they are all properly
dealt with can be identified. The Ombudsperson seems to invest more in planning of
activities, however, it is not very clear from the information available in the public domain
as to how they undertake this planning.

f) Competences of the designated body - and their independent exercise
i) Independent assistance to victims

Both bodies can provide independent assistance to victims. This is largely done
by assisting them in navigating the laws and procedures on matters which do
not fall within their competence. In practice, from the information provided in
the annual reports, it seems that the Ombudsperson completes this part of its
mandate while the CPAD does not.

i) Independent surveys and reports

Both the CPAD and the Ombudsperson can conduct independent surveys and
publish independent reports. The Ombudsperson can also undertake special
investigative activities. Under the 2018 Draft ADL, if adopted as proposed, this
will also be possible for the CPAD (Article 29). Both bodies can conduct various
types of research on specific issues and publish these as they see fit.

iii) Recommendations

The Commission on Protection Against Discrimination can make
recommendations. However, the legal provisions currently in force do not add
any bite to this competence. This will change with the 2018 Draft ADL, if
adopted as proposed, as it will add procedural opportunities for the CPAD to
pursue the enforcement of its recommendations. In addition, under the

287 For more on this, please see: www.equalitylaw.eu/downloads/2963-equality-body-and-civil-society-
organizations-join-to-make-sure-that-sexual-orientation-and-gender-identity-is-regarded-as-a-protected-
ground-in-macedonia-pdf-86-kb; and the text of the protocol (in Macedonian): http://hera.org.mk/wp-
content/uploads/2015/11/Protokol-Zastita-od-diskriminacija-MK.pdf.
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proposal, the CPAD will gain a competence to issue ‘general recommendations’
on its own initiative in cases of discrimination against multiple people.

The Ombudsperson can make recommendations and submit independent
reports to the media and the Parliament. The institutions have to act in
accordance with the Ombudsperson’s recommendation.

iv)  Other competences

The CPAD collects statistics and other data and can conduct surveys and
research on discrimination. It can undertake promotional activities, including
awareness-raising ones. It can propose legislative changes on matters which
fall within its scope of work.

The Ombudsperson can submit independent reports to the media and the
Parliament. It can undertake promotional activities, including awareness raising
and promotion of good practices. It can propose legislative changes on matters
which fall within its scope of work.

g) Legal standing of the designated bodies

In North Macedonia, the CPAD can intervene in legal cases concerning discrimination (such
as amicus curiae). However, it cannot bring discrimination complaints (on behalf of
identified victims) to court on behalf of either identified or non-identified victims. No case-
law exists pointing to problems in relation to this thus far. An older case, from 2013,
confirms that the CPAD can intervene in a discrimination case before the courts.?88

Under the 2018 Draft ADL, if adopted as proposed, the CPAD will be explicitly allowed to
intervene and to bring cases to court. Moreover, it is obliged to bring a case to court if a
discriminator does not act in accordance with its opinion and or recommendation (Article
27(4)).

The Ombudsperson can act on a request from an individual or ex officio, however it cannot
intervene in court cases (Article 13). When the Ombudsperson concludes that violations
are made, s/he may make recommendations, suggestions, opinions and indications about
how to act upon detected violations; propose a retrial (reopening of the case); initiate
disciplinary proceedings against officials or persons responsible; and apply to the
competent public prosecutor for initiating criminal procedures.

h)  Quasi-judicial competences

In North Macedonia, the body is a quasi-judicial institution. However, it does not have the
power to impose sanctions, but only delivers opinions and recommendations. It can receive
a case on any of the grounds in the public and private sphere in order to protect
complainants. Complaints are filed free of charge but need to contain facts and proofs to
support the claims.

Once the CPAD receives a complaint, it forwards it to the respondent within 15 days of
receipt. The respondent has 15 days to reply to the complaint. Altogether, the CPAD must
deliver an opinion in 90 days from the day of receipt of the complaint. The respondent to
whom a recommendation has been directed needs to act in accordance with it within 30
days of the notification it has received from the CPAD. The CPAD has no powers to push
for enforcement of its opinion; it is not legally binding and there is no appeal procedure.
Thus, if a person does not act upon the recommendation, the only thing that the CPAD can
do further is to initiate a procedure before a ‘competent authority’.

288 Court of First Instance Stip (2013), Sonja Sijakov v SOU Gimnazija Slavéo Stojmenski, Po.6p. 766/11.
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Under the 2018 Draft ADL, the CPAD will need to resolve a claim within 60 days (Article
27 (1)). It also makes it possible for the CPAD to bring a case to the Administrative Court
if the person(s) do not act upon its recommendation within a prescribed deadline.

The Ombudsperson also has elements of a quasi-judicial institution. Under law, state bodies
should implement its recommendations (Article 32). However, as with the CPAD, the
Ombudsperson’s opinions are not legally binding and there is no forced compliance
mechanism which can be activated. However, if state bodies do not respond, the
Ombudsperson has the right to inform the higher responsible body, the Parliament and the
public through the media.

i) Registration by the bodies of complaints and decisions

In North Macedonia, the bodies register the number of complaints and decisions (by
ground, field, type of discrimination, etc.). These data are available to the public through
the annual reports,?8® but they are not regularly made public and they are not available in
a raw format which can later be processed for research purposes as needed. Thus, a
researcher, for instance, has to rely on the way the cases have been processed by the
bodies. For example, in 2017, the CPAD grouped the number of cases filed under gender
and sex, which it had not done in previous years. There was no indication in the report as
to why it did this, nor how many cases were filed under the individual grounds. However,
the CPAD has the software to generate such statistics and it also grants access to
anonymised documents from the complete case documentation. Thus, albeit through a
lengthier process, it is possible to obtain raw data from the CPAD. Although the software
is capable of providing updated statistics on the website, this is not done and the statistics
are made public only in the annual reports.

This is much more difficult with the Ombudsperson. Apart from the annual report, the
Ombudsperson grants access only to the statistics upon request, but it does not give access
to other case documentation. An issue in relation to the statistics coming from the
Ombudsperson’s office is that they mix the fields and the grounds of discrimination. In
addition, they provide a qualitative conclusion as to fields and grounds for which the largest
number of cases were filed, but no quantitative data is given, save for the overall number
of cases. In addition, the number of non-discrimination cases is included in the ‘non-
discrimination and equitable representation’ category, so from the text of the annual
reports it is not possible to ascertain the distribution between these two. Thus, the
information provided in the annual reports is of little practical use, especially for research
purposes.

1) Stakeholder engagement

In North Macedonia, the designated body does engage with stakeholders as part of
implementing its mandate. The CPAD has cooperated with international organisations in
the country (the OSCE Mission to Skopje in particular), non-governmental organisations2°°
(on projects or events or joint activities) and governmental institutions (the body
participated in the working group which drafted the 2018 Draft ADL), the judiciary
(especially with the Academy for Judges and Public Prosecutors) and also the
Ombudsperson (cooperation regulated with a Memorandum of Understanding).

k) Roma and Travellers
Neither the Ombudsperson nor the CPAD has shown through their actions thus far that

they consider the situation of Roma and Travellers as a priority issue. However, the
Ombudsperson has been vocal on many occasions about the complexity and specificities

289 The most recent available data is discussed in Section 6.1 (c).
290 please note, however, that the current composition has closed off more, lessening cooperation with both
international organisations and national non-governmental organisations.
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of the problems Roma people face, including problems related to discrimination and most
recently on the issue of racial profiling of Roma people at border crossings.?°!

Moreover, it is thanks to the instruction that the Ombudsperson issued to the CPAD that
the CPAD finally resolved a case filed by the Helsinki Committee of the Republic of
Macedonia in 2011 regarding the segregation of Roma children in schools in Bitola. Namely,
the Ombudsperson acted upon a case filed with it by the Network against Discrimination
against the CPAD for violating the body’s obligation to respond to a filed case within 90
days. After breaching all possible procedural deadlines, the CPAD finally decided the Bitola
case in September 2014, although the applicants only received the decision in December
2014. The CPAD did not find discrimination on grounds of ethnicity in the case, nor did it
find segregation. As already explained above, the CPAD actually found the situation to be
a result of the parents’ choice to enrol their children at a specific primary school. However,
it failed to state on what it based its argument and bluntly added that it, ‘further supports
this argument’ with a report from a person from another state institution who claimed that
this process is one of ‘natural segregation’.2°2 Although it had deliberated on this case for
over three years, the CPAD provided a surprisingly short elaboration of its opinion, the
majority of which consists of a bullet point list of 14 letters/requests that it sent and
received while processing the case, one of which is a rather vague explanation of
proceedings which states, ‘numerous phone calls on the case topic with relevant sides and
numerous meetings on the case topic’. There is no further elaboration as to whom the
CPAD talked to or with whom and when they met and what was discussed and possibly
decided. It also disregarded reports on Roma children in education and on segregation in
education, including a statement from the director of the primary school saying that the
parents of children from other ethnicities, although living in the school’s region, choose to
register their children in other primary schools in order to avoid sending them to school
with Roma children.?®3

291 On the issue of Roma racial profiling and the state’s systematic violation of Roma people’s right to freedom
of movement, see: European Policy Institute — Skopje and KHAM Delcevo (2016), Right to equality, freedom
of movement and legal protection
http://epi.org.mk/docs/Right%200f%20Free%20Movement%200ver%20Borders%?20(Case%20Study) EN.
pdf.

292 CPAD (2014), Case No.07-80, Macedonian Helsinki Committee vs Primary School GS Bitola. (5 September
2014).

293 CPAD (2014), Case No.07-80, Macedonian Helsinki Committee vs Primary School GS Bitola. (5 September
2014).

77


http://epi.org.mk/docs/Right%20of%20Free%20Movement%20Over%20Borders%20(Case%20Study)_EN.pdf
http://epi.org.mk/docs/Right%20of%20Free%20Movement%20Over%20Borders%20(Case%20Study)_EN.pdf

8 IMPLEMENTATION ISSUES

8.1 Dissemination of information, dialogue with NGOs and between social
partners

a) Dissemination of information about legal protection against discrimination (Article 10
Directive 2000/43 and Article 12 Directive 2000/78)

The trend noted in previous years continued in 2018. The main activities in relation to the
dissemination of information, including capacity building of institutions, continued to be
organised and implemented by CSOs (with the Network against Discrimination and its
members leading most of the initiatives and the Macedonian Young Lawyers Association
also being active in bringing cases to court) and by the OSCE Mission to Skopje (OSCE).
The activities regularly include the Ministry of Labour and Social Policy (MLSP) and the
Commission for Protection against Discrimination (CPAD) as partners/co-implementers. As
in 2017, in 2018 such activities again included the Academy for Judges and Public
Prosecutors and law schools from across the country.

b) Measures to encourage dialogue with NGOs with a view to promoting the principle of
equal treatment (Article 12 Directive 2000/43 and Article 14 Directive 2000/78)

There has been a noticeable drop in cooperation with the equality body since the
appointment of the new composition,?** which was met with strong reactions from NGOs.2%>
Following this, it is noticeable that the only two members without questionable biographies
and direct links to the ruling party (both university professors), are the only people to have
been invited by CSOs to speak at events, which was not previously the case.

As reported in the 2017 report, following the appointment of the new Government, in June
2017, the climate for dialogue with NGOs rapidly changed. The Government established a
national coordinating body on equality and non-discrimination. Several CSOs were invited
to participate in the work of the body, by sending their representatives. The Government
published several calls for expressions of interest by CSOs to take part in working groups.
It has included CSOs and experts in working groups.

The 2018 Draft ADL, mentioned several times in this report, was drafted by a working
group that included representatives from the most active CSOs working on equality issues,
including those which provide free legal aid in discrimination cases. The draft was
presented to a debate to which many CSOs working on equality issues were invited,
although it should be noted that this was again an ‘invitation only’ event and there was no
public announcement to enable all interested parties to join the discussion. According to
the organisers (the MLSP and the OSCE Mission to Skopje), this approach was chosen on
the grounds of keeping the debate at an expert level.

Nevertheless, in terms of some of the legacies of the previous Government, there have
been no positive changes. In particular, although the Government changed the composition
of many state bodies which for many years had been seen to be politicised and non-
independent, it did not change the composition of the CPAD, in spite of cases of evident
incompetence and the political affiliation of some of the current members.

In addition, there has still been no proper investigation and prosecution of the attacks on
the LGBTI Support Centre. In operation since 2012, the centre provides support to LGBTI
people and to their family and friends. It has been subject to attacks ever since it opened.

294 Video recording from the parliamentary debate: http://reporter.mk/nashi-faci/bogoev-vlasta-ne-smee-da-
bide-pribezhish/.

295 Macedonian Helsinki Committee (2016), ‘Incompetent composition of the Commission for Protection against
Discrimination’ (HekomneTeHTeH coctaB Ha KoMucujata 3a 3awtnta o4 AMCKpuMuHaumja), Macedonian
Helsinki Committee website, www.mhc.org.mk/announcements/357#.Vssc28cjOwB.
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People working at the centre have been physically attacked and its offices have been
damaged several times. Following one of the attacks, the centre had to close down for
renovation for a period of time.2°¢ No proper investigation and prosecution of the attackers
of the LGBTI centre has happened yet and no charges have been made, despite humerous
calls by CSOs, organised protests demanding action, the existence of video recordings in
which the attackers can easily be identified (available on YouTube) and calls by the
European Commission itself.2%7

C) Measures to promote dialogue between social partners to give effect to the principle
of equal treatment within workplace practices, codes of practice, workforce
monitoring (Article 11 Directive 2000/43 and Article 13 Directive 2000/78)

The mechanism for social dialogue between social partners is the Economic and Social
Council (ESC). It consists of representatives from the Government, unions and the
Associations of Employers.?°8 The ESC seems to have focused on implementing actions set
out in the Government strategic documents, which includes the setting up of an
infrastructure for the peaceful resolution of disputes.

d) Addressing the situation of Roma and Travellers

The Government continues to run the Roma Information Centres (RICs). It is also
continuing with the implementation?®® of the national Strategy on Roma 2014-2020.3% In
addition to this, the Government still has a Minister without Portfolio3%! tasked with
coordinating Government activities in relation to Roma people.

8.2 Compliance (Article 14 Directive 2000/43, Article 16 Directive 2000/78)
a) Mechanisms

No mechanisms exist that ensure all contracts, collective agreements, internal rules of
undertakings and rules governing independent occupations are not in conflict with (solely)
the principle of equal treatment. However, general mechanisms for compliance with the
Constitution and national laws and with legal principles such as lex specialis derogat legi
generali and lex posterior derogat legi priori do exist.

If challenged, collective agreements, internal rules of undertakings and rules governing
independent occupations can be subject to a review of constitutionality and legality before
the Constitutional Court. The Law on Obligations provides that a contract contrary to the
Constitution, laws and good customs is null and void.3%2 Compliance of contracts, collective
agreements, internal company rules and rules governing independent occupations can be
challenged if brought to court, where parts or full documents can be deemed null and void.

The Law on Courts provides that loopholes in laws are no justification for courts to refuse
to act on upon a filed case — courts have an obligation to act based on the general

2% For more on this, please see flash Report: www.equalitylaw.eu/downloads/2177-mk-29-Igbti-centre-
attacks-no-reactions.

297 Network against Discrimination (2014), ‘Absence of reaction to series of attacks on the LGBTI Support
Centre’, www.equalitylaw.eu/component/edocman/mk-29-lgbti-centre-attacks-no-reactions.

298 Ministry of Labour and Social Policy (MuHucrepcTso 3a TpyAa m coumjanHa noamtmka) Economic and Social
Council www.mtsp.gov.mk/socijalno-partnerstvo-ns article-ekonomsko-socijalen-sovet.nspx.

299 No official report on the implementation has been published yet.

300 Strategy on Roma 2014-2020 (Crparteruja 3a Pomute),
http://arhiva.vlada.mk/registar/files/Strategija Romite %202014-2020.pdf.

301 The website and profile of the Minister without Portfolio can be accessed at this link: www.mbr-ds.gov.mk.

302 Republic of North Macedonia, Law on Obligations (3axkoH 3a o6mraumoHn oaHocu), 2001, Article 95,
paragraph 1. Full title: Republic of North Macedonia, Law on Obligations (3akoH 3a o6iuraymoHn ogHocu),
Official Gazette of the Republic of Macedonia No. 18/2001, 78/2001, 04/2002, 59/2002, 05/2003, 84/2008,
81/2009, 116/2009, 123/2013.
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principles of law, except when that is strictly forbidden by law.3%3 Furthermore, respecting
general legal principles is in the tradition and teaching of the legal system and applies to
national laws. These laws almost always include in the final provision section a notion of
the lex specialis derogat legi generali including changes made on the principle of /ex
posterior derogat legi priori.

b) Rules contrary to the principle of equality

Harmonisation of the legal framework with the Anti-Discrimination Law was a general
strategic goal in the *‘National Strategy on Equal Opportunities and Non-Discrimination on
Grounds of Ethnicity, Age, Mental and Physical Disability and Gender’ adopted in May 2012.
The action plan for the implementation of the strategy envisaged that this activity would
be completed by the end of 2013.3% This was not achieved, so the new strategy, ‘National
Strategy on Equality and Non-discrimination (2016-2020)’ (see Section 9, below), also set
the same goal, this time to be completed in the period 2016-2020.30>

In 2014 and 2015, with OSCE support, the CPAD conducted an in-depth assessment of the
harmonisation of the Anti-Discrimination Law with international equality and non-
discrimination standards, and of other laws/provisions pertaining to equality and non-
discrimination with the Anti-Discrimination Law and with international standards. The study
identifies points for harmonisation and contains concrete proposals for amendments of
legislative provisions from a range of laws. It also draws some general conclusions,
including a need for urgent harmonisation of the Anti-Discrimination Law with international
standards followed by harmonisation of other laws with the Anti-Discrimination Law, as
well as reviews of the terminology on disability, criteria for access to public services and
the position of LGBTIQ people. The study also identifies a need for gender mainstreaming,
equalisation of married and unmarried couples and a change in policy-making processes
which will, in principle, result in the consideration of equality and non-discrimination when
adopting laws and policies, including scrutinising them for possible indirect effects.3%

One of the final and transitional provisions of the 2018 Draft ADL, Article 51, states that
all laws need to be harmonised with the new ADL within two years of its entry into force.
There is no vacatio legis for the law and it is expected that it will enter into force as soon
as it is published in the Official Gazette.

303 Republic of North Macedonia, Law on Courts, 2006.

304 Ministry of Labour and Social Policy (2013), Action Plan - 2013 for implementation of the National Strategy
on Equal Opportunities and Non-Discrimination on Grounds of Ethnicity, Age, Mental and Physical Disability
and Gender for 2012-2015, p.5. www.mtsp.gov.mk/WBStorage/Files/akciski | eng.doc.

305 Ministry of Labour and Social Policy (2016), National Strategy on Equality and Non-discrimination (2016-
2020),
www.mtsp.gov.mk/content/pdf/dokumenti/7.7 Strategija%?20za%?20ednakvost%20i%20nediskriminacija.pd
f.

306 Kotevska, B. (2016), Analysis of the harmonization of national equality and non-discrimination legislation,
Skopje, OSCE and CPAD.
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9 COORDINATION AT NATIONAL LEVEL

In 2018, the Government established the National Coordinating Body on Non-
discrimination.3%” This body was established for the purposes of monitoring the situation
with non-discrimination and the implementation of all the relevant laws and policies in this
area. The main coordinator in this body is the Minister of Labour and Social Policy. Although
no official report has been released as part of the work of the body, it seems to be active
and working regularly.308

The MLSP is tasked with coordinating issues on anti-discrimination on the grounds covered
in this report, as well as on other grounds mentioned in national legislation.3%® There is a
department for equal opportunities, as well as a deputy minister tasked with non-
discrimination issues.3!° Aside from this ministry, several other executive departments of
Government also have duties that touch upon anti-discrimination on the grounds covered
in this report. The inter-ministerial body on human rights, based within the Ministry of
Foreign Affairs, is tasked with, inter alia, strengthening coordination of all the activities of
the ministries and other Government bodies with competences in human rights. One of the
ministers without portfolio is tasked with coordination of all Government activities
pertaining to Roma (until 2015, the Decade of Roma Inclusion 2005-2015 and, after that,
the Strategy on Roma). There are also coordinating bodies tasked with monitoring the
implementation of strategic documents related in part to the discrimination grounds that
are the subject of this report, notably those on disability and age.

A new strategy, the ‘National Strategy on Equality and Non-discrimination (2016-2020)’,
was adopted in 2016.3! It has the same general goals as its predecessor, the 2012-2015
‘National Strategy on Equal Opportunities and Non-Discrimination on Grounds of Ethnicity,
Age, Mental and Physical Disability and Gender,’3'? which are: advancing the legal
framework for equality and non-discrimination; strengthening the capacities and advancing
the work and cooperation of the institutional mechanisms for prevention and protection
against discrimination and promotion of equal treatment; raising awareness in recognising
forms of discrimination; and promoting the concepts of non-discrimination and equal
opportunities. The introduction of the strategy states that it was prepared on the basis of
an evaluation of the implementation of the previous strategy which, according to the text,
found that the strategy had had a positive role in the development of non-discrimination
policy in the country.3!3 This evaluation has not been published.

Unlike its predecessor, the new strategy focuses on fields, rather than grounds. Moreover,
compared to the previous document, it includes a reference to ‘LGBTI’ people in the mission
of the strategy. Specifically, the strategy’s mission is:

‘Effective protection against discrimination and respect for the principle of equal
opportunities and prohibition of discrimination against any person and/or groups of

307 Ministry of Labour and Social Policy (2018), National Coordinating Body on Non-discrimination Established
(®opMmpaHO HaUMOHa/IHO KOOPANHATUBHO TEJI0 3a HEANCKPUMMUHaLMja), Www.mtsp.gov.mk/april-2018-
ns_article-formirano-nacionalno-koordinativno-telo-za-nediskriminacija.nspx.

308 Information unofficially acquired by the author of this report.

309 Ministry of Labour and Social Policy: www.mtsp.gov.mk/?ItemID=21E7AB9648BFC441AFD588BA0183B4A3.

310 Ministry of Labour and Social Policy: www.mtsp.gov.mk/?ItemID=380B6B1D444D5047B575F402122ED94A.

311 Ministry of Labour and Social Policy (2016), National Strategy on Equality and Non-discrimination (2016-
2020) (HaunoHanHa cTpateruja 3a eAHakBoCT n HeanckpummHaymja 2016-2020),
www.mtsp.gov.mk/content/pdf/dokumenti/7.7 Strategija%?20za%?20ednakvost%20i%20nediskriminacija.pd
f.

312 Ministry of Labour and Social Policy (2012), National Strategy on Equal Opportunities and Non-
Discrimination on Grounds of Ethnicity, Age, Mental and Physical Disability and Gender 2012-2015
(HauwmoHanHa cTpatervja 3a eqHaKkBOCT M HEANCKPUMUHaUMja MO0 OCHOB Ha €THUYKa NpunagHoCcT, BO3PacT,
MEHTaJsIHa n TeJlecHa nornpeyeHocT un rnon 2012-2015),
www.mtsp.gov.mk/WBStorage/Files/strategija ednakvost.doc.

313 Ministry of Labour and Social Policy (2016), National Strategy on Equality and Non-discrimination (2016-
2020).
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persons, on grounds of their personal characteristics and especially of vulnerable
groups (ethnic communities, women, LGBTI people, people with mental and physical
disabilities, older people, children, refugees, people with lower social status,
internally displaced people and other vulnerable groups, members of religious
communities and anyone who has been treated differently without objective
justification and a legitimate aim)."314

No report on the progress with the implementation of the strategy has yet been reported.

314 Ministry of Labour and Social Policy (2016), National Strategy on Equality and Non-discrimination (2016-
2020).
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10 CURRENT BEST PRACTICES

The ongoing publication of the ‘Info-sheet on Discrimination’ (MHpopmaTOop 3a
anckpummnHaymja), a monthly info-sheet published since March 2016 by the OSCE Mission
to Skopje and the Macedonian Helsinki Committee, continues to feature as a best practice
and one that was relevant for 2018 too. It is an excellent and much-needed resource that
has reinvigorated the climate of work on equality and non-discrimination issues in the
country. It provides fresh information on various issues in relation to discrimination,
contains information on pending cases, new cases, grounds and fields of discrimination, as
well as examples from court practice and new resources on equality and non-
discrimination. Although the information is brief and not conclusive, it provides a basic
overview of what is happening before the courts, which was previously lacking.3!> This
cooperation between an NGO and an IGO, running for almost two years now, has produced
something that, if published on a long-term basis, can be of invaluable assistance for
everyone working on equality and non-discrimination issues.

315 One such info-sheet can be accessed on the following link (all other issues are on the www.mhc.org.mk
website): Helsinki Committee of the Republic of Macedonia (2016), ‘Info-sheet on Discrimination’
(MHdopmaTop 3a anckpuMnHaumja) (May 2016),
www.mhc.org.mk/system/uploads/redactor assets/documents/1587/DISCRIMINATION III 2 .pdf.
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11

SENSITIVE OR CONTROVERSIAL ISSUES

11.1 Potential breaches of the directives (if any)

Breaches of the text and the spirit of the directives are as follows:

Essential weaknesses:

(o]

The objective of the ADL is not precisely defined. This resulted in the adoption of an
Anti-Discrimination Law that does not aim to contribute to the upholding of the
principle of equality, which lies at the heart of the directives.
. Note: the 2018 Draft ADL sets out an objective in line with this (Article 2).
The area of implementation of the ADL is not precisely defined.
Although the ADL contains a list of grounds in an open-ended provision, it does not
explicitly include all standard EU grounds of discrimination. Namely, sexual
orientation is not listed as a protected ground in this law.316
. Note: the 2018 Draft ADL includes sexual orientation as an explicitly protected
ground (Article 5).
According to the directives, people who consider themselves wronged because the
principle of equal treatment has not been applied to them need only establish facts
from which it may be presumed that there has been discrimination. The ADL places
an enormous part of the burden of proving discrimination on the complainant, by
asking for submission of ‘facts and proofs from which the act or action of
discrimination can be established’,3'” unlike the directives, which set a requirement
for facts from which the discrimination may be presumed (emphasis added). This
means that, although the law claims that it is not for the complainant to prove the
facts but for the respondent, we cannot say that it provides for a reversed burden of
proof, as per the directives, because, as a step towards proving the facts, a burden
is placed on the complainant by asking for proof in addition to presenting all the
known facts in relation to the case and requiring the respondent to show these facts
to be non-existent (i.e. it moves from onus proferendi to onus probandi).
. Note: the 2018 Draft ADL prescribes that only facts will be needed to shift the
burden of proof (Articles 26 and 37).
Unlike the EU directives, which state that ‘Member States shall encourage dialogue
with non-governmental organisations which have, in accordance with their national
law and practice, a legitimate interest in contributing to the fight against
discrimination on grounds foreseen in the Directives, with a view to promoting the
principle of equal treatment’, the ADL does not mention cooperation with NGOs.
" Note: the 2018 Draft ADL includes this under the competences of the CPAD
(Article 21(12)).
The forms of discrimination as well as their definitions in the ADL are not fully
harmonised with European ones. The definition of direct discrimination is
unnecessarily complicated. The scope for reasonable accommodation is more
restrictive than that in Directive 2000/78. The definition of harassment in the ADL
lacks the element ‘unwanted’.
" Note: the 2018 Draft ADL contains definitions mirroring those of the directives,
including by replicating the definition of direct discrimination (Article 8).
The ADL contains a wide, imprecise list of exceptions from discrimination. Such a list
opens space for legal uncertainty. Moreover, some of these exceptions can be
considered to be in breach of the EU directives. For example, it will not constitute
discrimination if members of duly registered religions (this also applies to NGOs,
political parties, trade unions and other organisations) act in accordance with their
beliefs (Article 14(5)). This would mean that this excuses these members even if, in

316 However, as discussed in Section 7 of this report, the practice of the CPAD shows that it does consider

sexual orientation as a protected ground, as it has processed several cases pertaining to this ground, using

the open-ended character of this provision.

317 Republic of North Macedonia, Law on Prevention and Protection against Discrimination, 2010, Articles 25(2)

and 38.
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doing so, they are discriminating on the grounds mentioned in Article 3 of the Anti-

Discrimination Law.

. Note: the 2018 Draft ADL does not include the problematic lists of exceptions
contained in the current law as Articles 14 and 15. In Article 7, entitled
‘Measures and actions that are not discrimination’, it contains only affirmative
action, genuine occupational requirement and rights of citizens of the country
which stem from their citizenship.

The mechanism for protection provided in the ADL is not precisely defined. In
addition, although the CPAD is financed under the state budget, the allocated amount
is not enough for this body to exercise its full mandate, thus bringing its effectiveness
into question.
Selection of members of the CPAD is prone to political influence. Moreover, the
competence of the members cannot be guaranteed, as the law does not strictly
require them to have education and practice related to ‘human rights’ but to social
sciences in general. The implementation so far clearly shows these concerns being
realised in practice with both the first and the second composition of the equality
body.318

. Note: the 2018 Draft ADL will set a requirement for specific experience in
human rights matters for seven years. of which five must be in the field of
equality and non-discrimination (Article 17(3)). It also sets out that the CPAD
will submit its own budget proposal, which will be voted upon in Parliament
separately from the overall state budget. The CPAD will be able to manage the
allocated funds independently (Article 15).

The provisions on the sanctions provided in the ADL cannot be considered to be good

grounds for making effective, dissuasive and proportionate sanctions.

. Note: the 2018 Draft ADL raises the fines from EUR 70-1 000 to EUR 100-5
000 (Article 41-47).

Technical weaknesses:

(o]

The ADL contains an article with definitions of terms used in the law. Some of these
terms are not clearly defined, whereas some are of terms not used in the law at all.
Furthermore, legal terms and key concepts were unnecessarily redefined (for
example the term ‘family’).

" Note: the 2018 Draft ADL removes these definitions.

The ADL did not provide for any transitional provisions, preparatory activities for

commencement of the implementation of the law or for any deadlines for initiation

and completion of these activities.

. Note: the 2018 Draft ADL contains some such provisions, albeit making part of
the transition from the current CPAD composition to the new one slightly
problematic.

The ADL did not provide procedures for the unification of provisions, notably annulling

or amending provisions in other laws that are not in line with this law as a lex

specialis.

. Note: the 2018 Draft ADL prescribes in Article 51 an obligation for all other
national laws to align with this law within two years of the day of entry into
force of this law.

Other laws are not fully in line with the ADL, nor with the directives (in their

terminology, listing protected grounds, definitions of direct discrimination, omitting

victimisation, social dialogue, etc.). The harmonisation of the legal framework with
the ADL has been identified as a general strategic goal of both the ‘National Strategy
on Equal Opportunities and Non-Discrimination on Grounds of Ethnicity, Age, Mental
and Physical Disability and Gender 2012-2015" and of its successor, the ‘National

318 On the first composition see Non-Discrimination Country Report for 2013,

www.equalitylaw.eu/downloads/4174-fyr-macedonia-country-report-non-discrimination-2013-1-11-mb%?20,

p. 86 and on the second, see flash report ‘Appointment of new members of the equality body’ (26 February

2016), www.equalitylaw.eu/downloads/3752-macedonia-appointment-of-new-members-of-the-equality-
body-pdf-123-kb.
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Strategy on Equality and Non-discrimination (2016-2020)".3'° Under the flagship of
the OSCE and the CPAD, an analysis of the harmonisation of the national equality
and non-discrimination legislation against international standards and of the
harmonisation at the national level with the comprehensive Anti-Discrimination Law
was conducted in 2015, which identifies many issues individually singled out in the
relevant sections of the report — see above.3?° An exception to this would be the Law
on Labour Relations, which needs very few amendments to be in line with the
directives. The necessary steps would be to amend the definition of harassment,
which is not completely in accordance with the directives,3?! to add provisions on
instruction to discriminate, as well as clarifying the potential for positive actions and
reasonable accommodation for people with disabilities.3??
. Note: the 2018 Draft ADL prescribes in Article 51 an obligation for all other
national laws to align with this law within two years of the day of entry into
force of this law.

11.2 Other issues of concern

The country continues to be in a fragile political situation, which was assessed three years
ago by the European Commission’s progress report as ‘state capture’.3?3 This affects the
overall climate for dealing with equality and non-discrimination quite specifically. While
retrogression in the protection of rights in law and in practice seems to have stopped, the
country continues to exist with a state of general failure of the system for administering
justice, extensive politicisation of society and partisanism of state institutions. These also
affect the practical implementation of national legislation, as confirmed by the 2015
recommendations of the special EC Rule of Law mission led by Reinhard Priebe.3?4

The aftermath of the state capture has clearly left the field of equality and non-
discrimination with lasting consequences. Namely, the composition of the CPAD which was
appointed by the previous Government is still in place, in spite of clear proof of it not acting
in line with its mandate and evidence of irresponsible and incompetent actions. The latest
in a line of such actions is the opinion it issued in the case of the former Prime Minister
Gruevski, on the grounds of which he was awarded asylum in Hungary, having escaped
from the country following the issuing of a sentence of two years’ imprisonment (discussed
elsewhere in this report).

The Government has a majority in Parliament, but it has not found the strength to start a
process and dismiss the current composition. This can be seen as part of a wider effort not
to undertake any actions which might be interpreted as political revenge (including by the
international community observing the situation in the country). Instead of initiating the
legal procedure which is available under the law, the whole process will go through a back
door. Namely, one of the transitional provisions of the 2018 Draft ADL provides that the
mandate of the current CPAD ends with the appointment of the new composition of the

319 Ministry of Labour and Social Policy (2016), National Strategy on Equality and Non-discrimination (2016-
2020).

320 Kotevska, B. (2016), Analysis of the harmonization of national equality and non-discrimination legislation,
Skopje, OSCE and CPAD.

321 The Law on Labour Relations definition refers to establishing behaviour, instead of creating an offensive
environment. Source: Republic of North Macedonia, Law on Labour Relations, 2005.

322 Republic of North Macedonia, Law on Labour Relations, 2005, Article 9.

323 The concept of ‘state capture’ is mentioned here in terms of the understanding by Transparency
International, that is: ‘a situation where powerful individuals, institutions, companies or groups within or
outside a country use corruption to shape a nation’s policies, legal environment and economy to benefit
their own private interests’. This is also how the European Commission has used it in its report on the
country’s progress. Please note that at the time of writing of this report the new progress report had not yet
been published.

324 European Commission (2015), ‘The former Yugoslav Republic of Macedonia: Recommendations of the Senior
Experts’ Group on systemic Rule of Law issues relating to the communications interception revealed in
Spring 2015 ', https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/news corner/news/news-
files/20150619 recommendations of the senior experts group.pdf.
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CPAD in line with the 2018 Draft ADL. This, as has rightfully been pointed out by the Venice
Commission, paves the way for a dangerous precedent which could affect the
independence of the national human rights institutions and other bodies established as
independent bodies under the law on a long run. A future new government might not be
very happy with the work of the equality body (because, say, it is doing its job properly)
and might propose a new law which would end the mandate of the composition early. The
room for this is even wider, considering that there is no written evidence in Parliamentary
procedure which clearly states that this transitional provision was drafted in order to deal
with the current situation in the aftermath of the state capture. The issues with the current
composition and its demonstrated incompetence are cited nowhere in the narrative
accompanying the 2018 Draft ADL legislative proposal as submitted to Parliament.

As noted above, the study on the harmonisation of national equality and non-discrimination
legislation called for an urgent revision of the Anti-Discrimination Law.3?> The CPAD
continued to receive training and support from the OSCE Mission to Skopje and to be
included in projects coordinated and led by CSOs. However, with the appointment of the
new composition,3?® cooperation with NGOs has dropped markedly, while the OSCE - the
biggest partner of the CPAD - has already announced its phasing out strategy from the
CPAD (the reasons for this have not been reported).3?” The problem of not having
administrative support for its work is ongoing, despite the announcement of a Government
decision to resolve this issue being made two years ago. As discussed throughout this
report, this should be rectified with the 2018 Draft ADL, if adopted as proposed.

The problem of misrepresentation and misunderstanding of the notion and scope of the
grounds remains, the main issues being:

- Disability is still a source of stigma. Policies regarding accommodation and positive
action for people with disabilities have been formally adopted, but are not
implemented. However, a positive move in this direction was the ratification of the
Convention on the Rights of Persons with Disabilities and its accompanying Optional
Protocol. Multiple provisions using insensitive terminology still persist in laws, as
already mentioned several times above.

- Sexual orientation continues to be stigmatised or, ‘at best’, ignored. The multitude
of problems facing LGBTIQ people were identified in the first baseline study by
Andonovski et al and published in 2016, and include discrimination.3?® Hate speech
is still widely tolerated. Debates around the Anti-Discrimination Law were filled with
hate speech directed towards homosexuals and people who publicly advocated for
and supported inserting sexual orientation as a protected ground. However, the
second half of 2017 brought some positive changes in this respect. As noted
elsewhere in this report, after the new Government was formed in 2017, the Minister
of Culture opened the Pride weekend that had been organised by a group of NGOs,
while the Prime Minister gave a keynote speech and opened a celebration of the fifth
birthday of the LGBT centre — the NGO whose offices had been repeatedly attacked

32

5

Kotevska, B. (2016), Analysis of the harmonization of national equality and non-discrimination legislation,

Skopje, OSCE and CPAD.

326 On issues in relation to the second composition, see: .www.equalitylaw.eu/downloads/3752-macedonia-
appointment-of-new-members-of-the-equality-body-pdf-123-kb.

327 CPAD annual report.

328 Full name of the original study (not available online at the time of writing): Andonovski, K. et al (2016),

Analysis of the problems and needs of LGBT persons in the Republic of Macedonia in the area of social

protection, legal services and police conduct (AHanm3za npobnaemmute mn notpebute Ha JIF6TU nyreTo Bo

Penybsnka MakegoHumja Bo obnacta Ha coumjaaHata 3alitnta, npaBHATE yC1yry v rnoIMUNCKOTO

nocranyBare), LGBT Centre and MHK. Source: Flash report, ‘Study on Problems and Needs of LGBTI

Persons in the Fields of Social Protection, Legal Services and Police Conduct’ (15 March 2016)

www.equalitylaw.eu/downloads/3754-macedonia-study-on-problems-and-needs-of-Igbti-persons-in-the-

fields-of-social-protection-legal-services-and-police-conduct-pdf-82-kb.
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in previous years and for which no one has yet been prosecuted.3?° On both
occasions, the new Government showed both symbolically and declaratively that it
plans to support equality for all, regardless of sexual orientation and gender identity.

329 On the attacks and failure of the state to investigate, see flash report: ‘Absence of reaction to series of
attacks on the LGBTI Support Centre’ (2013) www.equalitylaw.eu/downloads/2177-mk-29-Igbti-centre-
attacks-no-reactions.
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12 LATEST DEVELOPMENTS IN 2018
12.1 Legislative amendments

The big promise of a legislative change - the 2018 Draft ADL - has not yet come into
effect. The draft was presented to the Parliament in June 2018. If adopted as proposed, it
will bring the letter of the national law further in line with the directives. However, at the
end of 2018 it was still being blocked by MPs from both parties in power (DUI, the Albanian
partner in the government coalition and former coalition partner in the VMRO-DPMNE
Government until 2017) and opposition parties (principally, VMRO-DPMNE) who did not
even allow the law to be included on the agenda of the relevant working body - the
Commission on Labour and Social Policy. Several attempts to put the law on the agenda
of the relevant working bodies has failed, with the above-mentioned MPs repeatedly voting
down the proposal which came from MPs from the Social Democratic Union of Macedonia
(SDSM), the main partner in the current government coalition, and from opposition MPs
from the Liberal Party. The last of these attempts was in December 2018, where the law
was again blocked in the Commission on Social Issues.330 Activists and allies®3' have
spoken out against this block, claiming that the origin of the block is in a letter which the
MPs received from the two largest religious communities in the country — the Macedonian
Orthodox Church and the Islamic Religious Community — who object to sexual orientation
being added to the Draft ADL. Following this, MPs have raised personal religious beliefs as
grounds for refusing to let the law be added to the agenda, so that it can pass to the next
stage in Parliament. This letter has not yet been released to the public.33?

12.2 Case law

Name of the body: First Instance Court Skopje II

Date of decision: April 2018

Name of the parties: Worker vs Municipality of Gazi Baba

Reference number: Not available

Address of the webpage:

http://mhc.org.mk/system/uploads/redactor assets/documents/3003/DISCRIMINATION
MONITOR APRIL 2018 II.pdf

Brief summary: The First Instance Court Skopje II found discrimination on grounds of

ethnicity and language in the field of employment. The worker, during working hours in his

office which he shared with other colleagues, answered his phone and spoke in his mother

tongue of Albanian. However, his colleague reacted to this and reported it to the line

manager. The manager informed the worker that, in line with the laws in force in the

country, the working language at the Municipality is Macedonian and that he should use

this language in communications. The worker took the case first to the CPAD, which found

discrimination. However, since the employer did nothing to act in line with CPAD’s opinion,

he took the case to court. The First Instance Court Skopje II, citing the Law on Prevention

and Protection against Discrimination and the Labour Law, Article 14 of the European

Convention on Human Rights and its Protocol 12, established that banning the worker from

using his mother tongue when answering his phone during working hours violated his right

to equal treatment. No information on sanctions was released.

330 The president of this commission is Vlatko Gjor¢ev, who was also one of the most vocal VMRO-DPMNE MPs
during the time when the 2010 ADL was being adopted.

331 Civil Media (2019), ‘Andonovski: The VMRO-DPMNE and DUI blockage of the Anti-discrimination Law is
scandalous’ (AHgoHoBcku: bnokagata Ha BMPO-AIMMHE n YN Ha 3aKOHOT rnpoTuB ANCKpUMUHaUuja e
ckaHaasosHa), available at: https://civilmedia.mk/andonovski-blokadata-na-vmro-dpmne-i-dui-na-zakonot-
protiv-diskriminatsija-e-skandalozna/?fbclid=IwAR1f36ebbDTPV-64a S5WVUPTVLgzh8Fp-tgXmHITgwmv-
QyQgCb8IRFUICM; Prizma (2018), ‘Orwellian state of discrimination’ (OpsenoBcka ApxaBa Ha
ANCKpuMuHayumjaTa), available at: https://prizma.mk/kolumni/orvelovska-drzhava-na-diskriminatsijata/.

332 For more on the block, please see: www.equalitylaw.eu/downloads/4814-fyr-macedonia-the-proposed-new-
law-on-anti-discrimination-blocked-in-parliament-pdf-134-kb.
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Name of the body: First Instance Court Skopje II

Date of decision: March 2018

Name of the parties: Worker vs Ministry of Agriculture

Reference number: Not available

Address of the webpage:

www.mhc.org.mk/system/uploads/redactor assets/documents/3002/DISCRIMINATION
MONITOR MART 2018 II.PDF

Brief summary: The First Instance Court Skopje II found discrimination on grounds of

political affiliation of an individual working at the Ministry of Agriculture. The individual

exercised their active voting right and stood for one of the positions in the local elections

in 2017. However, as soon as this information was made public, the employer changed his

working position to a lower one. The court prevented the employer from engaging in

victimisation and, furthermore, it requested that the employer remove the consequences

of the discriminatory action and pay monetary compensation (value not reported) for

emotional damages resulting from the unequal treatment experienced.

Name of the body: Commission for Protection against Discrimination

Date of decision: 2018 (not dated)

Name of the parties: Bairska Svetlina. v Pool "Srce Dovledzik”

Reference number: 08/259

Address of the webpage: n/a (case on file with author)

Brief summary: On behalf of F.]J., Bairska Svetlina, an NGO dealing with Roma rights,
complained to the CPAD for discrimination on the ground of ethnic affiliation and skin colour
(Article 3, ADL) in access to goods and services (Article 4, ADL). Namely, F.]J. was not
allowed to enter a pool in Bitola. The applicant and the NGO presented their statements
which indicated that it was probable that discrimination had occurred, including
documentation of other instances where Roma people were not allowed to enter this
particular pool. On that basis, the CPAD shifted the burden of proof and asked the legal
person managing the pool to respond. The communication from the CPAD twice failed to
be delivered, on grounds of an incomplete address. The CPAD concluded that there was
discrimination. It recommended to the legal person to apply equal treatment and reminded
them of the laws in force which prohibit direct and indirect discrimination on a number of
grounds (here the CPAD repeated Article 3).

Roma cases trends in 2018

The Roma cases in 2018 were mainly on (1) breach of the freedom of movement and (2)
obstacles to access to goods and services.
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ANNEX 1: TABLE OF KEY NATIONAL ANTI-DISCRIMINATION LEGISLATION

The main transposition and anti-discrimination legislation at both federal and
federated/provincial level.

Country: Republic of North Macedonia
Date: 31 December 2018

Title of the Law: Law on Prevention and Protection against Discrimination
Abbreviation: Anti-Discrimination Law

Date of adoption: 08.04.2010

Latest relevant amendments: 02.02.2018

Entry into force: 21.04.2010

Weblink: www.slvesnik.com.mk/Issues/1654343CD9A0E24998781907DC19A99F.pdf.
Grounds covered: Sex, race, colour of skin, gender, belonging to a marginalised group,
ethnicity, language, citizenship, social origin, religion or religious belief, other sorts of
belief, education, political affiliation, personal or social status, ‘mental or physical
disability’, age, family or marital status, property, health condition, or any other ground
or stipulated by law or ratified national treaty.

Civil law

Material scope: All areas (draws specific attention to: public employment, private
employment, access to goods and services, social protection, education).

Principal content: Prohibition of direct and indirect discrimination, harassment,
instruction to discriminate, reasonable accommodation, creation of a specialised body.

Title of the Law: Law on Labour Relations

Abbreviation: Labour Law

Date of adoption: 28.07.2005

Entry into force: 05.08.2005

Latest relevant amendments: 29.06.2018

Weblink: www.slvesnik.com.mk/Issues/ABCBBB808C582943B4A3287BD0629357.pdf.
Grounds covered: Race, colour, sex, age, health condition, disability, religious,
political or other belief, membership of trade union, national or social origin, position
of the family, property, sexual orientation or other personal issue.

Civil law

Material scope: Public employment, private employment.

Principal content: Regulation of labour relations. Of relevance here: prohibition of direct
and indirect discrimination, harassment.

Title of the law: Law on Social Protection

Abbreviation: LSP

Date of adoption: 24.06.2009

Entry into force: 02.07.2009

Latest relevant amendments: 21.03.2018

Weblink: Text of the law (2009), as in Official Gazette:
www.slvesnik.com.mk/Issues/7CEA639634D1054DB351E7FB985665DC. pdf.
Grounds covered: Sex, race, colour, nationality, ethnicity, social status, political,
religious, cultural, language, property and social background, disability and origin.
Civil law

Material scope: Social protection, social advantages.

Principal content: Social protection. Of relevance here: prohibition of direct and indirect
discrimination.
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Title of the law: Law on Employment of Persons with disability

Abbreviation: LEPD

Date of adoption: 02.06.2000

Latest relevant amendments: 29.05.2018

Entry into force: 10.06.2000

Weblink: www.slvesnik.com.mk/Issues/CE827065C11B4A1ABA5546F974EFDA94.pdf.
Grounds covered: Disability

Civil law

Material scope: Public employment, private employment

Principal content: Employment of persons with disability, including shelter companies.
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ANNEX 2: TABLE OF INTERNATIONAL INSTRUMENTS

Country: Republic of North Macedonia
Date: 31 December 2018
Instrument Date of Date of Derogatio | Right of Can this
signature ratificatio | ns/ individual | instrument
n reservatio | petition be directly

ns accepted? | relied upon
relevant in domestic
to courts by
equality individuals?
and non-
discrimina
tion

European 09.11.1995 10.04.1997 | No Yes Yes

Convention on

Human Rights

(ECHR)

Protocol 12, 04.11.2000 13.07.2004 | No Yes Yes

ECHR

Revised 27.05.2009 21.10.2011 | No No Yes

European

Social Charter

International (succession)333 | 18.01.1994 | No Yes Yes

Covenant on

Civil and

Political Rights

Framework 25.07.1996 10.04.1997 | No Yes Yes

Convention

for the

Protection of

National

Minorities

International (succession) 18.01.1994 | No Yes Yes

Covenant on

Economic,

Social and

Cultural

Rights

Convention on | (succession) 18.01.1994 | No Yes Yes

the

Elimination of
All Forms of
Racial
Discrimina-
tion

333 Under the Constitutional Law adopted for implementing the (then) Constitution of the Republic of
Macedonia, as one of the republics to succeed from the Socialist Federative Republic of Yugoslavia (SFRY),
the country assumes all obligations from SFRY membership in international organisations and with other
countries, as provided by common principles of international law. This Law also calls upon the Vienna
conventions for succession (1978 and 1982) for guidance on regulating the succession. Source:
Constitutional Law adopted for implementing the Constitution of the Republic of North Macedonia (YcraBeH
3aKOH 3a CripoBegyBaH-€ Ha YcTtaBoT Ha Penybiuka MakegoHuja), Official Gazette of the Republic of
Macedonia No.52/91.
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Instrument Date of Date of Derogatio | Right of Can this
signature ratificatio | ns/ individual | instrument
n reservatio | petition be directly

ns accepted? | relied upon
relevant in domestic
to courts by
equality individuals?
and non-
discrimina
tion

Convention on | (succession) 18.01.1994 | No Yes Yes

the

Elimination of

Discrimina-

tion Against

Women

ILO n/a 17.11.1991 | No Yes Yes

Convention

No. 111 on

Discrimination

Convention on | (succession) 02.12.1993 | No Yes Yes

the Rights of

the Child

Convention on | 30.03.2007 14.12.2011 | No Yes Yes

the Rights of
Persons with
Disabilities
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GETTING IN TOUCH WITH THE EU
In person
All over the European Union there are hundreds of Europe Direct information centres.

You can find the address of the centre nearest you at:
https://europa.eu/european-union/contact en.

On the phone or by email

Europe Direct is a service that answers your questions about the European Union.
You can contact this service: — by freephone:

00 800 6 789 10 11 (certain operators may charge for these calls), -

at the following standard number: +32 22999696, or — by email via:
https://europa.eu/european-union/contact en.

FINDING INFORMATION ABOUT THE EU
Online

Information about the European Union in all the official languages of the EU is available
on the Europa website at: https://europa.eu/european- union/index en.

EU publications

You can download or order free and priced EU publications from:
https://publications.europa.eu/en/publications . Multiple copies of free publications may
be obtained by contacting Europe Direct or your local information centre

(see https://europa. eu/european-union/contact en).

EU law and related documents

For access to legal information from the EU, including all EU law since 1952 in all the
official language versions, go to EUR-Lex at: http://eur- lex.europa.eu.

Open data from the EU

The EU Open Data Portal (http://data.europa.eu/euodp/en) provides access to datasets
from the EU. Data can be downloaded and reused for free, for both commercial and non-
commercial purposes.
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