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While Australia has only recently joined the contest between regulators to create
innovative competition tools to cope with the challenges of digital markets and big
tech, Germany is assembling a first set of decisions under its new rules, the famous
s 19a. The article describes the first cases and decisions conducted and taken by the
German competition regulator and analyses the challenges and legal risks of this
innovative tool against the background of the Australian Competition and Consumer
Commission’s regulatory proposals.

Legislators around the world have joined a race to regulate the big tech firms. Google, Apple, Facebook
(now Meta), Amazon and Microsoft (also referred to as “GAFAM?”), are not only subject to a tighter
scrutiny resulting in investigations and cases that are popping up almost on a daily basis, but seem to
have become the focus in a legislative contest to push the boundaries of traditional competition law and
create the best framework to cope with the challenges of digital markets and big tech.

In the meantime, one model seems to be emerging as the most promising option: a set of rules that are
aimed at regulating big tech firms ex ante by containing their conduct upfront, rather than punishing
them after the fact. The United States saw a striking number of sweeping tech bills but could not find a
consensus in 2022 and has decided to sit on the sideline (for now). In the meantime, Australia has gained
ground. In 2022, the Australian Competition and Consumer Commission (ACCC) published the fifth
interim report for the digital platform services inquiry, suggesting regulatory reforms for the digital
economy. Like most regulators engaged in this race, the ACCC recommended, in particular, the
implementation of “targeted up-front (or ex ante) competition obligations™ applicable to companies that
would be designated as addressees of such new rules. The practices that the ACCC would like to address
include self-preferencing, tying, exclusive pre-installation agreements and defaults, frustrating consumer
switching, denying interoperability, exploitation of data advantages, lack of transparency, and unfair
terms for business users, including exclusive agreements and price parity clauses.? The ACCC has
recently repeatedly renewed its call for measures that target these practices in its new report focusing on
social media and on expanding ecosystems of digital platform service providers.?

In its reports, the ACCC takes into consideration several international reform efforts as blueprints for its
plan in the contest for the world’s best competition law framework. The ACCC outlines Australia’s
starting position in the race, by making reference to a “common recognition in numerous jurisdictions
that the harms arising from the activities of digital platforms across a range of issues are significant, and
that competitive pressures, self-regulation or industry-led initiatives are not enough to address these
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harms”.* The ACCC? goes on to refer to reforms pursued by the other participants in the race, among
others, the European Union,® Germany, the United Kingdom’ and Japan.®

While all of these efforts are worth being watched closely, the German initiative stands out. The German
legislator was the quickest out of the block and provided the German Federal Cartel Office
(Bundeskartellamt, FCO) in January 2021 with s 19a of the Act Against Restraints of Competition
(Gesetz gegen Wettbewerbsbeschrinkungen, ARC). In contrast to what the numbering of the provision
might suggest, this new tool is far from being a small annex to the prohibition of the abuse of a dominant
position in s 19 of the ARC. It is a far reaching and innovative ex-ante regulation targeting big tech.
With the implementation of the new rules, Germany has, as the President of the FCO, Andreas Mundt,
put it, “assumed an international pioneer role” and, as the former Chair of the ACCC, Rod Sims,
acknowledged, “won”!? the race. The FCO has started to make use of its new powers immediately in
2021. It has since designated several gatekeepers, or in the words used in the law, companies with
“paramount significance for competition across markets” as addressees, initiated multiple proceedings
against them and closed first ones against commitments.

This article draws initial lessons from the German experiment by taking into
consideration the FCO'’s first decisions and the scope of the investigations initiated
since January 2021. It thereby follows the two-stage procedure foreseen by s 19a of
the ARC consisting of a designation of a company as a gatekeeper (see Part l.) and
the actual prohibition of a specific conduct of such a designated gatekeeper (see
Part I1).

I. DESIGNATION OF ADDRESSEES

Consistent with the mechanism proposed by the ACCC for its additional competition measures,!! s 19a
of the ARC is not self-implementing. For the law to create an effect and to enable the FCO to issue
specific orders prohibiting a certain behaviour or ordering to implement specific measures, it requires
the FCO to designate a company as an addressee.

Under s 19a(1) of the ARC, only companies that have a “paramount significance for competition across
markets” qualify for a designation. This requires the companies to be active to a significant extent on
multisided markets and within networks as defined in s 18(3)(a) of the ARC, making the law tailored to
target digital platforms. Regarding the scope of the companies’ activities, s 19a(1) of the ARC does not
provide for specific quantitative thresholds, but mentions several indicators for a “paramount
significance”. When contemplating a designation decision, the FCO shall take into account, (1) a
dominant position on one or more markets, (2) financial strength or access to resources, (3) vertical
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integration or activities on otherwise related markets, (4) access to competitively relevant data, and (5)
influence on activities of third parties, in particular access to supply and sales markets. Notably, a
company does not need to fulfil all of these criteria to become an addressee of s 19a of the ARC and this
list is not exhaustive. Rather, the FCO has to make an overall assessment of all circumstances'? and may
also look at other factors and consider these as decisive in order to declare a company to be an addressee
of's 19a of the ARC.

Contrasting the approach of the EU regulation 2022/2065, commonly referred to as the Digital Markets
Act (DMA), a designation decision under s 19a(1) of the ARC extends to the entire undertaking and all
its services. It is not limited to core platform services. Based on a designation, the FCO can therefore
take actions concerning all areas of the business of a gatekeeper. While this approach entails legal
certainty around the question of who the regulated companies are (only those explicitly designated) and
which business areas might be subject to regulation (all), the procedure might at the same time bear
considerable risks both in practical and legal terms.

A. The Risk of an Enforcement Bottleneck

First, the designation provides the FCO with considerable powers, but it creates a point of congestion in
the FCO’s line of cases against big tech. The FCO is required to invest considerable resources and time
without achieving the desired results in terms of market effects. In fact, after almost three years, despite
the significant information gathered in proceedings in the past under traditional competition law, the
FCO was only able to designate four of the five “GAFAM?”, namely Google (Alphabet),'* Facebook
(Meta),'* Amazon's and Apple.'® The German legislator had foreseen this bottleneck and provided for a
solution by allowing the FCO to conduct the designation in parallel to prohibition proceedings
concerning a potential addressee’s business conduct (s 19a(2) sentence 4 of the ARC). The FCO has
made use of this possibility, for example, in the case of Apple.!” However, it appears that this is not a
sufficient solution for the bottleneck. Despite having received complaints against all five tech company
comprising the acronym “GAFAM” from the beginning of the implementation of the new rules,'® some
designation decisions have taken much longer than others and the proceedings against Microsoft have
been formally initiated only after almost all other designation decisions had been taken.!® The President
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of the FCO noted that the initiation of designation decisions “is also a resource issue”. He bemoaned the
fact that “the new law gave them lots of powers, but that the FCO did not get many additional new
staff”.20

B. The Risk of Distorting Existing Competition

Second, the issue of not tackling all the “GAFAM” in parallel creates a considerable risk of
compromising the competitive balance between the big tech companies. While they may not have viable
third-party competitors, they themselves exert competitive restraints on each other. Prioritizing
proceedings against only some companies bears the risk that the regulator harms this fragile balance
between the “GAFAM?” and thereby creates, even if only temporarily, an absolute monopoly for one big
tech company in a particular business. The inefficiencies brought about by the bottleneck of the
designation requirement could thus ultimately harm the existing competitive environment in the digital
sector.

C. The Risk of Surpassing Constitutional Boundaries

In order to provide the FCO with a means to designate companies with regard to any part of the business,
the legislator created a very broad and flexible but at the same time somewhat vague definition of the
potential addressees. While the designation step makes it predictable whether the new rules apply to a
company, it is unclear whether the flexibility and vagueness of s 19a(1) of the ARC holds up to basic
constitutional principles, such as the principle of legal certainty. In particular in light of the broad
prohibition powers of the FCO and the fact that the burden of proof for justifying conduct that the FCO
wants to prohibit lies with the gatekeeper, the requirements for legal certainty must be rather high.

Precedents that might clarify the rules are under way, but this process might take some time. Unlike
Google and Meta, Amazon and Apple have appealed the FCO’s designation decisions.?! These
proceedings are currently pending before the Federal Court of Justice (Bundesgerichtshof, FCJ), the one
and only court that will look at the decision as per the rules set out in s 19a of the ARC. Notably, the
FCO’s designation decisions remain preliminarily enforceable in the meantime. Yet, if the FCJ, in the
course of the court proceedings, were to have general concerns with regard to the flexibility and
vagueness of s 19a(1) of the ARC and find that the law is non-compliant with EU law or fundamental
rights, the FCO’s efforts with regard to the designated gatekeepers might ultimately all be in vain.

II. REGULATED CONDUCT — PROHIBITIONS AND OBLIGATIONS

The new law does not, as such, create any behavioural rules that need to be followed; neither does a
designation decision. Rather, it is for the FCO to “flip the switch”. If a company is designated as a
gatekeeper, the FCO may issue prohibition orders concerning specific business conduct. The list of
conduct that may be prohibited resembles a “medley” of the European Commission’s (EC) and the
FCO’s enforcement practice and ongoing competition investigations in the digital economy. Overall, the
new law provides a list of seven types of conduct that may be exhaustive. While the list is definitive,
each item leaves room for interpretation and creates a considerable amount of leeway for the FCO.

A. Self-preferencing
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The list kicks off with a thunderbolt by incorporating one of the currently hotly debated theories of harm
into law that also features the ACCC’s “wish list”.22 S 19a(2) no 1 of the ARC allows the FCO to prohibit
vertically integrated gatekeepers from self-preferencing by providing more favorable treatment to their
own products or services to the detriment of non-affiliated rivals, in particular with regard to a
preferential presentation or pre-installation of the gatekeeper’s own offering. The German legislator®®
makes no secret of the fact that this prohibition is based on the EC’s milestone Google Shopping
decision.?* It was this decision that put self-preferencing on the radar of European competition
enforcement.

1. The Unsolved Conflicts with Traditional Competition Law Principles

The EC’s Google Shopping decision was almost entirely upheld by the European General Court (GC)
in its judgment dismissing Google’s appeal in November 2021. However, the whole concept of self-
preferencing as an anti-competitive conduct is rather new and the exact scope of the theory remains to
be clarified. While the Google Shopping case is still pending before the European Court of Justice (ECJ),
it remains to be seen where the line between an unfair self-preferencing and the well-established maxim
that in principle no one — not even a dominant company — is obliged to promote competition to its own
detriment? will be drawn. The ACCC acknowledges that “not all forms of self-preferencing [...] are
problematic, and some may be benign or even pro-competitive”.?6 However, based on the German law,
it is unclear whether the legislator departed from this principle or if the FCO is required to take it into
account which makes the application of the law difficult for the FCO, the gatekeepers and third-parties
inclined to raise a complaint against a gatekeeper.?’ Against this background, in all likelihood, a
prohibition decision under s 19a(2) no 1 of the ARC will be the subject of a tough legal battle, the end
of which is hard to foresee.

2. The FCO’s Case against Apple

For now, the FCO seems to cope with this uncertainty and risk by limiting the application of the law to
behaviour that was or is subject to parallel investigations under traditional competition law. In particular,
the FCO is looking into the Apple App-Tracking-Transparency Framework.?® The authority is concerned
that Apple is self-preferencing by introducing new preconditions for user tracking through third-party
apps used on its devices and not implementing such additional hurdles for data tracking to its own
services. Against the background of the ambiguities of the new law, this case does not constitute relevant
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risks for the FCO, given that the French,? Italian,*® Polish®' and Romanian®? competition agencies are
investigating the same behaviour under traditional competition law rules and will thus probably
legitimise a possible decision by the FCO under the new rules.

B. Impediments to Supply and Sales Activities

The second option on the list of prohibitions and obligations concerns impediments to procurement and
sales activities of other undertakings. Under s 19a(2) no 2 of the ARC, the FCO may order a gatekeeper
not to impede other undertakings in their activities on supply and sales markets if the gatekeeper’s
activities are relevant for access to such markets. This prohibition overlaps with the prohibition of self-
preferencing, but is broader. Unlike the prohibition of self-preferencing, it does not require a direct link
between the gatekeeper’s conduct and market foreclosure and it does not presuppose a preferential
treatment of the gatekeeper’s own products and thus no vertical integration. Examples of such conduct
are Apple’s highly debated business terms, payment policies and fees for the App Store, that are already
being investigated by the EC3? under traditional competition rules based on complaints by Spotify and
Epic Games.**

1. The FCO’s Case against Amazon

In implementing this option, for now, the FCO focused on Amazon. The FCO is known as one of the
most active enforcers against Amazon*® and had initiated two new proceedings under traditional antitrust
rules before the new law came into effect. Despite Amazon’s appeal against its designation decision, the
FCO is currently conducting these proceedings under s 19a of the ARC.*® They concern practices around
algorithmic price control over third party sellers on the Amazon marketplace and whether Amazon
creates disadvantages for third-party sellers through “various instruments”, including agreements with
brand manufacturers that allow Amazon to sell brand products on the Amazon marketplace but prevent
third-party sellers from doing the same.

2. The Risk of Precipitance

The proceeding against Amazon exemplifies the time pressure under which the FCO is operating. The
legislator’s intent and expectation are that the FCO will solve cases against big tech faster under the new
rules compared to proceedings under traditional competition law.’” However, this will be difficult to
achieve, given that the FCO already acted quite swiftly in the past and regulators are becoming faster in
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applying traditional competition law rules. For example, the Italian Competition Authority concluded
its recent investigation into Amazon within less than two years.3® Within that time period, it established,
among other things, that Amazon’s algorithm for selecting featured offers that appear in the “BuyBox”
discriminates against merchants who are not using Amazon as their logistics provider.?® Given the
parallels to the FCO’s investigation, the Italian Competition Authority’s swift investigations set high
bars for the FCO to conclude its investigation in an even shorter time frame. This entails the risk of
sacrificing thoroughness at the expense of speed in particularly complex cases.

C. Leveraging

The third option at disposal of the FCO refers to leveraging a position to other markets. Under s 19a(2)
no 3 of the ARC, the FCO may order a gatekeeper not to impede other undertakings on markets on which
the gatekeeper is not dominant, but into which it may leverage its position quickly, in particular through
exclusive agreements and tying or bundling strategies. The underlying theory of harm follows the logic
of the cases that have shaped the regulatory practice in abuse of dominance proceedings in the past, such
as the EC’s investigations against Microsoft*® and Google,*! and is reflected in the ACCC’s list of
recommendations for additional obligations.*?

1. The FCO’s Case against Google

To make use of this option, since June 2022, the FCO has been investigating the Google Maps Platform
for “possible anti-competitive restrictions imposed [...] to the detriment of alternative map services
providers™* and has recently issued a statement of objections.** The FCO is examining whether Google
restricts the combination of its own map services with third-party map services, for example, regarding
embedding location data, the search function or Google Street View into maps not provided by Google.
The authority’s concern is that Google could further expand its “position of power regarding certain map
services” and will in particular examine “terms and conditions for the use of Google’s map services in
vehicles”.

2. The Risk of Sacrificing Procompetitive Effects

The theory of harm on which s 19a(2) no 3 of the ARC is based, is well established and does not entail
the same risks as those based on more recent case law such as the self-preferencing prohibition.
However, the risks might lie in the detail. The draft law of s 19a of the ARC limited a prohibition of
bundling and tying strategies to cases where these strategies were considered “unfair”. This means, that
the FCO would have had to establish and prove such unfairness. As this requirement was deleted

% See Autorita Garante della Concorrenza e del Mercato, 4528 — “Amazon: Investigation Launched on Possible Abuse of a
Dominant Position in Online Marketplaces and Logistic Services” (16 April 2009) <https://en.agcm.it/en/media/press-
releases/2019/4/A528 and Autorita Garante della Concorrenza e del Mercato>; 4528 — “Italian Competition Authority: Amazon
fined over € 1,128 Billion for Abusing Its Dominant Position” (9 December 2021) <https://en.agcm.it/en/media/press-
releases/2021/12/A528>.

3% Regarding this proceeding and the expansive approach endorsed by the Italian Competition Authority see Giuseppe Colangelo,
“Antitrust Unchained: The EU’s Case Against Self-Preferencing” (2023) 72(6) GRUR Int 1, 12-13.

40 EC, case COMP/C-3/37.792, Microsoft, decision of 21 April 2004 and EC, case COMP/39.530, Microsoft (Tying), decision of
16 December 2009.

41 EC, case AT.4009, Google Android, decision of 18 July 2018, para 740.
“2ACCC,n1,56.2and s 6.9.

3 FCO, Proceeding against Google for Possible Anti-Competitive Restrictions of Map Services (Google Maps Platform) (21 June
2022)

<https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2022/21_06_2022_Google Maps.html?nn=359
1568%20>.

“ FCO, Statement of Objections Issued against Various of Google’s Practices in Connection with Google Automotive Services
and Google Maps Platform (21 June 2023)
<https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2023/21_06_2023_Google.html;jsessionid=1F
44889323F65C6CI8DFBFACE25EE45B.1_¢id5097nn=3591568>.



subsequently, under the logic of s 19a(2) of the ARC which, on the whole, operates with a reversed
burden of proof, now it might be the gatekeeper that has to justify its conduct. With respect to the
example of leveraging, this is of particular significance. Unlike other theories of harm that only allow
for comparatively limited opportunities for justifying a certain conduct,* exclusive agreements and tying
or bundling strategies are not by their nature anti-competitive. They may in certain circumstances even
have procompetitive effects and intensify competition. Especially in an industry that is relatively young
and extremely dynamic, to level the evaluation of exclusive agreements and tying or bundling strategies
and rely on companies to put forward procompetitive effects might be risky. In contrast to the German
legislator, the ACCC seems to be aware of this risk and therefore only calls for “tailored [obligations]
to address the specific tying conduct that is likely to cause anti-competitive harm, rather than [...] a
broad prohibition on any and all tying by [a gatekeeper]™*® on top of a general exception mechanism.*’

D. Exploitation of User Data

The fourth option refers to an advantage of scope due to a gatekeeper’s accumulation of data from
multiple sources. Under s 19a(2) no 4 of the ARC, the FCO may order a gatekeeper to implement user
consents for data exchanges between its services if these data exchanges create or significantly increase
entry barriers or impede other undertakings in other ways. The underlying theory of harm contends that
gatekeepers can exploit user data due to their market power and effectively foreclose digital markets by
combining the data collected from various of their services to create entry barriers for their competitors.*®
The remedial action is the implementation of user consents for data exchanges between individual
services offered by a gatekeeper.

1. The FCO’s Case against Meta

This option is modelled after a case through which the FCO has tried to shape competition law. In early
2019, after a four-year investigation, the FCO imposed extensive restrictions on Meta (Facebook)
regarding the processing of user data based on the traditional competition law provisions governing
abuse control and privacy law.*” This unconventional combination of two fields of law has led to an
open disagreement between the German courts>® on the scope of the traditional competition rules.>! This
case and the following court proceedings are one of the driving forces behind the German gatekeeper
rules and fed the regulator’s narrative that traditional competition law is not suited to cope with the
challenges of the digital industry. While the original case is still being litigated in court,’? the FCO has
started to investigate Meta for the same conduct under the new gatekeeper rules.>® In November 2022,

45 See GC, case T-612/17, Google (Shopping), ECLI:EU:T:2021:763, Judgment of 10 November 2021, paras 162-164.
4 ACCC,n1,56.2.3,137.

7 ACCC,n1,56.2.3,164.

8 German Parliament printed papers no 19/23492, at 76.

4 FCO, case B6-22/16, Facebook, decision of 6 February 2019.

5% Higher regional court (Oberlandesgericht) Diisseldorf, case VI-Kart 1/19 (V), Facebook, Judgment of 26 August 2019 and FCJ,
case KVR 69/19, Facebook, Judgment of 23 June 2020.

5! For a more detailed analysis, see Malte Frank and Sabrina Frank, “A Facelift to the Abuse of Dominance — The German
Perspective on Facebook™ (2020) 28 AJCCL 188; Wolfgang Kerber and Karsten Zolna, “The German Facebook case: The Law
and Economics of the Relationship between Competition and Data Protection Law” (2022) 54(2) Eur J Law Econ 217; Rupprecht
Podszun, “Regulatory Mishmash? Competition Law, Facebook and Consumer Protection” (2019) 8(2) EuCML 49; Giulia
Schneider, “Testing Art. 102 TFEU in the Digital Marketplace: Insights from the Bundeskartellamt’s Investigation against
Facebook” (2018) 9(4) JECL & Pract 213; Rachel Scheele, “Facebook: From Data Privacy to a Concept of Abuse by Restriction
of Choice” (2021) 12(1) JECL & Pract 34.

52 Regarding the most recent decision in this saga, see ECJ, case C-252/21, Meta Platforms, ECLI:EU:C:2023:537, Judgment of
4 July 2023.
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Meta partially settled this proceeding so far as Quest devices — formally sold under the Oculus brand —
were concerned.>* To settle the case, Meta committed to allow German users to use the Quest devices
without a Facebook or Instagram account and thereby to restrict the data exchange with other Meta
services insofar Quest devices are concerned. The FCO continues to examine the combination of data
from other Meta services. This will allow the FCO to recast its 2019 decision under the traditional
competition rules if Meta wins the ongoing court battle. If, on the other hand, the FCO wins the appeal,
Meta will already be obliged to change its conduct on the basis of the 2019 decision and the ongoing
proceeding under the gatekeeper rules will very likely be discontinued without a decision. While Meta’s
fate remains unclear, the FCO most recently has issued a decision obliging Google to introduce consents
for data exchanges between services.*

2. The Risk of Losing Sight of Consumer Interests

The consents will likely come on top of existing consents that are already required in the European
Union under privacy and regulatory law.’® These multiple layers of consents have the potential to
overwhelm users and, thus, to degrade their consents. It is a scientifically proven and long known
phenomenon that having to make many decisions leads to a lower decision quality and ultimately to
decision fatigue.’” Against this background, there are considerable doubts as to whether the remedial
action to implement consents can have a meaningful impact. The implementation of additional consents
might be counterproductive, as it could overload consumers and cause them to disengage with both the
existing and any new consents. This would lead to less real choice and ultimately harm consumer
interests.

E. Interoperability and Portability of Data

The fifth option addresses network and lock-in effects.’® Under s 19a(2) no 5 of the ARC, the FCO may
order a gatekeeper to refrain from “refusing the interoperability of products or services and data
portability, or making it more difficult, and in this way impeding competition”. This obligation
resembles various obligations that the ACCC is requesting for its toolbox.>

1. The FCO’s Inactivity

It might well be that the FCO is considering applying s 19a(2) no 5 of the ARC in some of the currently
ongoing investigations. However, judging by the FCO’s public statements, it has, so far, refrained from
opening an investigation based primarily on concerns that arise with regard to the interoperability of
products or services and data portability.

2. The Risk of Jeopardising the Balance of Competition Law

New Rules for Digital Companies — Bundeskartellamt also Assesses New Section 19a GWB in Its Facebook/Oculus Case
<https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2021/28_01_2021_Facebook Oculus.html;jses
sionid=3165DOE3A9AEFA837FF6C64772F92505.2_cid371Mmn=3591568>.

%* FCO, Meta (Facebook) Responds to the Bundeskartellamt’s Concerns — VR Headsets Can Now Be Used without a Facebook
Account (23 November 2022)
<https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2022/23 11 2022_Facebook Oculus.html;jses
sionid=B7056BB3B6BB70AC0123B9EEC7DFF727.2 ¢id3877mn=3591568>.

% FCO, Bundeskartellamt Gives Users of Google Services Better Control Over Their Data (5 October 2023)
<https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2023/05_10_2023_Google Data.html;jsessioni
d=COE81B14D60119275C61CD586433B6B7.1_cid3717mn=3591568>.
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This provision follows the EC’s historically leading case against tech companies, its ground-breaking
investigation against Microsoft regarding the Windows Media Player.®® Yet, it remains to be seen
whether it will sufficiently consider the risks and established boundaries of access rights.5! While
granting access rights might encourage competition in the short term, it can harm competition on the
long run, given that potential competitors would have less incentive to develop their own products or
services and the obliged company would be less inclined to invest. Against this background, it is
recognized that access to resources of other companies cannot be allowed too easily.®? In light of these
considerations, the ACCC’s proposal appears more reflected than s 19a(2) no 5 of the ARC because it
provides for exceptions.®?

F. Transparency

The sixth option of the FCO’s list requires gatekeepers to be transparent. This is again a measure that is
also considered by the ACCC as a necessary means to promote competition.®* Under s 19a(2) of the no 6
ARC, the FCO may intervene if a gatekeeper does not inform other undertakings about the scope, quality
or success of a service or “mak[es] it more difficult for such undertakings to assess the value of [a]
service”. The underlying theory of harm appears to be that because of difficulties over access
information, such as usage data, costs incurred, click behaviour or ranking criteria, customers of
gatekeepers cannot assess a service’s value and, thereby, do not consider a change of service providers
which ultimately leads to market foreclosure.®

1. The FCO’s Inactivity

The FCO has so far not made any use of this rule. However, it launched a sector inquiry in the online
advertising industry before s 19a of the ARC entered into force which investigates, among other things,
the allegation that gatekeepers have created “walled gardens” by denying advertisers and publishers
deeper insights into the results of their services, thereby making it more difficult to measure advertising
coverage and impact.® After an almost six-year investigation, a final report was published in May
2023.°7 While the FCO assumes that the results confirm the initial suspicions, unsurprisingly, the
investigated platforms disagree.®®

2. The Risk of Obsolescence

In light of the alleged information gap in the digital economy, the fact that the FCO has so far not made
use of the power conferred to it by s 19a(2) no 6 of the ARC but continued its work on a sector inquiry,
may come as a surprise. However, this inactivity could be explained by referring back to the ongoing
race to regulate the digital economy. S 19a(2) no 6 of the ARC might have become obsolete, given the
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comprehensive transparency requirements imposed on very large online platforms and online search
engines by Art 39 of the EU regulation 2022/2065, commonly referred to as Digital Services Act (DSA),
and Arts 5(9)—(10), 6(8) and 6(10) of the DMA.%®

G. Exploitation

The seventh option available to the FCO is also included on the ACCC’s list but it is conceptually more
advanced compared to the ACCC’s recommendation.” It allows the FCO to prohibit a gatekeeper from
imposing unfair terms and conditions on other undertakings. S 19a(2) no 7 of the ARC names demanding
the transfer of data or rights that are not absolutely necessary for the purpose of presenting offers as an
example. Further, making the quality in which these offers are presented conditional on the transfer of
data or rights which are not reasonably required for this purpose is also captured.

1. The FCO’s Case against Google

While the controversies between big tech and press publishers concerning the use of press articles have
been ongoing for a long time in Europe. and especially in Germany, the discussion in Australia gave this
conflict a new momentum and certainly contributed to this option of s 19a of the ARC. Shortly after
s 19a of the ARC was enacted, publishers filed a complaint against Google with regard to its News
Showcase product offering publishers options to present their content within a specific framework set
by Google. The FCO picked up on this and started an investigation into News Showcase, raising, among
other issues, the concern that “publishers [participating in similar services offered by other providers]
could be unreasonably disadvantaged by Google”.”! The FCO closed the proceeding in December 2022
based on commitments. Google confirmed, inter alia, that it will not impede publishers licensing their
ancillary copyright separately from their participation in News Showcase. Further, Google committed
to provide more detailed information on essential framework conditions for this service, thereby working
towards a non-discriminatory access to News Showcase for all publishers.”?

2. The Risk of Unfulfilled Expectations

While many expected the FCO to look into the remuneration for the licensing of the publishers’ ancillary
copyrights in the proceeding, the FCO refrained from taking a position. As the FCO’s president admitted,
this “was not easy” for the regulator.” It reveals the limits of s 19a of the ARC. S 19a of the ARC cannot
overrule existing regulatory schemes. In this case — similar to the Australian News Media and Digital
Platforms Mandatory Bargaining Code — the FCO held that the renumeration was to be determined in
an arbitration proceeding at the German Patent and Trademark Office (Deutsches Patent- und
Markenamt).

II1. CONCLUSION
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Germany’s “pioneer role” definitely merits close attention and analysis as it implements many lessons
from competition law, particularly in the more recent cases in the tech sector. It includes several bold
ideas and wants to enable a more efficient regulatory approach. But, as any first mover, to a certain
extent, the German legislator has taken a gamble. In the worst case, based on Amazon’s and Apple’s
appeals, the designation process could be declared unconstitutional or inconsistent with EU law and all
prohibition decisions against gatekeepers taken to date could be overturned. The FCO, which sees its
capacity tied up by designation decisions and has not initiated any proceedings under the traditional rules
against gatekeepers since the introduction of s 19a of the ARC, could have lost valuable time and
ultimately even impaired competition by inconsistently prioritizing proceedings against some of the
“GAFAM?” over others. Needless to say, in such an event, Germany would fall back to the last place in
the race to create the world’s best competition law framework.



